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INTRODUCTION

CONTEMPORARY ISSUES IN INTERNATIONAL
RELATIONS, POLITICS & LAW

We are living in interesting times. The Washington Consensus, which became the dominant economic policy
ideal in the world after 1980s, seems to implode. Neo-liberal order is cracking down. It seems that the 2008
financial crisis continue to shake very basis of the global economy and we are still experiencing its consequences.
We are also living in a world of uncertainties. Interestingly, international liberal order is being challenged by the
rise of authoritarian populist parties in different geographies of the globe stretching from the Western world to
developing countries. Trump’s coming to power in the United States lies at the very center of this transformation.
He, unlike his predecessors, wages an international trade war targeting not only strategic rival China, but also
allies such as Germany and Canada.!

Since the Second World War, we observe one of the biggest resurgences of global far right. Recent Brazil’s election
result is the last example of this resurgence. Jair Bolsonaro, a far right presidential candidate who used Trump-like
strategies in his election campaign, came first in the first round of Brazilian election. In Western European countries
such as Germany, France, Italy, Holland and Sweden, extreme right parties are increasing their political influences;
and in Eastern and central European countries such as Austria, Poland, Hungary, they are already in power. Their
programs comprise similar elements: Islamophobia, anti-immigrant feelings and anti-global nationalism. Their
political discourses involve elements of xenophobia especially in the form of hatred against (especially Middle
Eastern) immigrants, intolerance to cultural and sexual minorities and adherence to protectionism and economic

nationalism.

The rise of post-truth (the buzzword of this new era) politics, accompanying above-mentioned political developments,
makes future bleaker. Academia in general, social sciences in particular, can play an important role in this era by
being critical of the attempts at fabricating “truths” and by contributing to increase our understanding of ourselves
and society. Problems of the today’s world can only be interpreted and understood in an interdisciplinary way.
Issues of international relations and domestic politics and practices of law at both levels cannot be separated from
each other; they are interrelated. Migration, for instance, the biggest problem of the present, seems to be a good
example in this sense. If we study this phenomenon from an interdisciplinary perspective, by reference to the
common efforts of the fields of international relations, politics and law, then we can make sense of it.

This volume is contributed by researchers from three different academic fields, namely, international relations,
politics and law; and the articles are classified accordingly under three sub-headings.

The first article in the field of international relations, composed by Demir & Eminoglu, focuses on Turkey’s
military system and its implications on Turkey’s EU accession process. The article argues that although Turkey made
legal and administrative changes in the field of military to adapt to EU regulations, and in this sense, initiated a
professional army project, it also retains its former conscription system. The insist on continuing the old system
is explained by reference to unique characteristics of military service in Turkey.

1 Brexit, UK’s decision to leave the European Union, also contributed to the dynamics undermining orthodoxies of the neo-liberal
order.
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The second work in this volume, written by Sim;sek—C)zkan, deals with the issue of the 2006 Lebanon crisis and the
UN Security Council Resolution 1701 from the perspective of constructivizm. She argues that this crisis is the first
example of proxy conflict between Iran and Israel. In her second contribution to this edited book, Simsek-Ozkan
this time elaborates on the domestic dynamics of the Orange Revolution in Ukraine between 1991 and 2004.
She proposes that the roots of current political problems of Ukraine can be found in the post-Soviet transition of
the country, which culminated in the Orange Revolution of 2004.

The next article, written by Tielidze, focuses on international efforts to counter nuclear trafficking in the Black
Sea region.

The last study in the first part of this edited book looks at the political economy of migration by focusing on the
Turkish case. In this article, Semercioglu analyzes migration flow to Turkey especially after the outbreak of Syrian
civil war by reference to the literature of international political economy:.

The second part of this edited volume involves three studies form the field of politics. The first article in this section
also deals with the issue of migration. In this study, Cengiz looks at the practices of inclusion and exclusion of
Syrian immigrants in Samsun, a city located in the Black Sea region of Turkey. In his analysis of these practices,
the author applies a trichotomy model offered by Tomas Hammer.

The next study is a political theory article and provides us with an analysis of the concept of person, as it was
understood by John Rawls. The study traces the concept in Rawls” two important works, Justice as Fairness and
Political Liberalism, seeing person as rational, free, equal and autonomous moral subject.

The last article in the second section of the book is written by Unalp and analyzes state-civil society relations in
Turkey in the 1970s by focusing on the case of TUSIAD. Looking at the question whether TUSIAD played any
significant role in the democratization of the country, the author argues that the organization fulfilled the role of
an adversary in the process of public policy formulation and implementation.

The last part of the book contains three law articles. Unal & Demirdelen’s article provides us with an overview
of the concepts of marriage and divorce. The second part of their article focuses on the practice of non-marital
cohabitation. Zeybekoglu & Limoncuoglu looks at the issue of employee’s right to refuse work in comparative
law. Lastly, Yildiz’s study deals with the question of how the concept of journalism is defined in Press Labor Law.

Erkan Dogan & Giinay Géniillii
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ANALYSIS OF TURKISH MILITARY SYSTEM:
CONSCRIPTION, MASS/PROFESSIONAL ARMY AND
EU MEMBERSHIP

Sertif Demir', Ayca Eminoglu’

Abstract

This paper analyzes Turkey’s military system and the implication of Turkey’s EU accession process over the Turkish
military conscription. Militaries have undergone radical transformation since mass armies and the conscription system
emerged with the French revolution. This transformation has developed in parallel with the political, cultural, social,
military and technological evolution of societies and fluctuating levels of threat. Turkey’s military system has also evolved
in line with similar features. Since the early 18" century, the Turkish army has undertaken several transformation
projects. The Turkish military has long played a significant and evolving role in Turkish society. This specific cultural
and sociological evolution has also determined Turkey’s military recruitment system. Whereas most countries have

altered their military system since the 1990s, Turkey has retained its existing mass army structure.

Since 1927, Turkey has had military conscription system, although its rules, periods and procedures have changed.
The mass army understanding has prevailed until recently. However, after a long struggle with domestic terrorism,
and considering political social and technological progress, Turkey recently initiated a professional army project in
2007. This model was implemented in specialist units and for high-tech jobs. Still, however, Turkey’s army is only
partially professional while the rest is still conscripted. Military service in Turkey exhibits unique characteristics

that bond the military and the people.

The military system is also part of the discussion regarding Turkey’s EU candidacy. In particular, there is concern
that Turkey’s mass army culture and understanding might help the military sustain its power over politics. Turkey
has therefore made many legal and administrative changes to adapt to EU regulations. Additionally, its Prussian-
rooted military understanding has been almost completely eliminated through state of emergency decrees after
the failed coup in July 2016. These decrees abolished the military’s role in military training institutions and

determining military school curricula.

The main conclusion of this paper is that the Turkish military has adapted, or been forced to adapt, to the EU’s
criteria. However, because military service in Turkey exhibits unique characteristics that bond the military and the
people. However, while Turkey continues to modernize and professionalize its army to meet challenging threats and

risks, it should also retain, to a certain extent, its conscription system in order to sustain traditional perspectives.

Key Words: Turkish Military System, European Union, Military Service,

1 (University of Turkish Aeronautical Association), sertifd@thk.edu.tr
2 (Karadeniz Techical University), aeminoglu@ktu.edu.tr
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Sertif Demir, Ayca Eminoglu

Introduction

This paper analyzes Turkey’s military system and its effects on Turkey’s EU accession process. The Turkish military
has long played a significant and evolving role in Turkish society. This specific cultural and sociological evolution
has also determined Turkey’s military recruitment system. Whereas most countries have altered their military system
since the 1990s, Turkey has retained its existing mass army structure. After Turkey started negotiations for EU
membership, its military became part of the process as the EU insisted it adapt to a western-style model. The main
claim of this paper is that the Turkish military has adapted, or been forced to adapt, to the EU’s criteria. Turkey
must modernize its army and become more professionalized to meet challenging threats. However, because military
service in Turkey exhibits unique characteristics that bond the military and the people, Turkey must, a certain
degree, continue its conscription system to maintain traditional characteristics. This main claim is investigated

under the following headings:

World military system

Perceptions of the Turkish Military

Historical Evolution of the Turkish Military System

Relationship between the Military and the People in Turkey

Turkey’s European Union Membership Bid and the Turkish Military System

Conclusion

World Military System

The classical military structure evolved according to security, economic, cultural and political developments in
Europe. During the medieval period, the military was an aristocratic profession so the masses were rarely involved.
At this time, economic-political relations favored conditions in which protection of land and fighting were reserved
for the noble classes. Later, the Westphalian political order changed military understandings and perceptions. With
the rise of capitalism, nationalism and modern armies based on a nation state philosophy evolved, with the masses
becoming part of the military. To understand relations between the army and the state, it is necessary to consider
relations between the mass army and the conscription system. Compulsory conscription is a prerequisite of a mass
army since, without it, a mass army cannot be created. Both the concepts of mass armies and conscription derived
from the French Revolution of 1789, which changed Europe’s political order. “The idea of compulsory military service
was firmly linked in the contemporary mind to the idea of revolution and its Napoleonic continuation’ (Hippler,
2006, p. 282). In this context, ‘[t]he French Revolution led to a radical change not only in the domestic political
structure of France, but also in the military system, with the consequence that aristocratic class and mercenaries
had to give way to the conscripts’(Demirtas, 2012, p. 359). In 1789, the French National Assembly affirmed that
the formation of the army was one of the essential points of the constitution. Thus, the modern concept of mass
military recruitment was shaped by the revolutionary experience (Hippler, 2006, p. 282).

The political order of revolution established a mutually dependent republic-citizenship relationship. That is, ‘protection
of the fatherland was not the duty of certain social classes any more, but the whole body of citizens' (Demirtas,
2012, p. 359) in return for political freedom. Mandatory conscription systems were implemented to create mass
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armies, with Emperor Napoleon Bonaparte being the first to create mass armies and tailor them to meet national

objectives such as territorial expansion.

This development made soldier recruitment a key issue in the military system. A wide variety of methods were
used for military recruitment. The most frequent were recruitment through obligatory military service, recruitment
by random selection, voluntary recruitment and recruitment of mercenaries. Mostly a mixture of these methods

were used to create armies (Yiiksel, 2005).

Mass armies can be categorized according to period, drafting system and technological development, notably in
Moskos™ studies. According to Moskos (as cited in Akyiirek, 2010, p. 10), there have been three basic types of
armies. The first, modern armies were established in the French Revolution and lasted until the Second World War.
The characteristics of this army included compulsory drafting or conscription, and extensive nationalist thoughts,
based on security threads and targeting territorial expansion. ‘The emergence and development of the mass armies
were accompanied by the foundation of the republican idea of citizenship, according to which people’s obligations
toward the state and society came first ( Demirtas, 2012, p. 360).

The second type of mass army, the late-modern army, emerged during the Cold War era, when hard securitized
policies determined states’ behaviors. During this period, technological developments in air warfare and weapons
of mass destruction decreased the role of classic armies based on ground forces. Countries possessing such
technology and weapons, such as the USA and UK, tried to create professionalized armies to provide the skillful
military personnel needed to use and maintain these improved weapons and weapon systems. Another important
determinant of this transformation was the need to reduce excessive military spending. Additionally, the change
in citizenship narratives from republican to liberal also triggered the transformation of the mass army into a
professionalized one (as cited in Demirtas, 2012, p. 361): “The increasing salience of the liberal understanding
of citizenship was important since it emphasized the rights and liberties of individuals over the communitarian
values and duties (Demirtas, 2012, p. 361).

More recently, in the post-Cold War era, mass armies have become ‘post-modern armies’, undergoing critical
changes in structure, organization, arms and perceptions. Since the 1990s, the mass army perception has been
replaced by a professional military and smaller structure (as cited in Bilgi¢ et al, 2015, p. 99). The number of
troops has been drastically reduced and professionalized armies have become widespread because of reduced
threats towards states and to reduce military spending. This has included a change from compulsory conscription
to voluntary recruitment. As Cold War threats disappeared, the world became more secure so most Western
countries decreased their military strength while most NATO member states suspended compulsory military
service. Advocates of military reform argued that volunteer militaries are better suited to NATO’s post-Cold
War missions and can deliver modern, high-technology, expeditionary capabilities more cost-effectively than can
their conscript counterparts (Williams, 2005, p. 36). On the other hand, as old threats disappeared post-modern
armies have developed structures to cope with new threats like environmental security, economic security, cyber
security, societal security and human security (Demirtas, 2012, p. 361). The de-securitization of states’ policies
has also played a critical role in transforming armies while post-liberal views of politics and the economic order
have influenced post-modern armies. The new political order emphasizes individualism, micro-nationalism and

liberal values while de-emphasizing communitarian values.
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While these stages of evolution are relevant to European armies, it is quite hard to see them reflected in the Turkish
military. However, given that the Turkish Army has experienced various radical reforms, a periodical categorization
can be made, as set out in the following sections.

One final comment should be made regarding conscription, related to its function during wartime and people’s
sensitivity towards military deployment. According to some researchers, by distributing the individual costs of war
more equitably, conscription makes the public more sensitive about sending troops into war or other dangerous
deployments (as cited in Horowitz and Levendusky, 2011, p. 524). Some historical examples from World War I (as
cited in Horowitz and Levendusky, 2011, p. 524) and the U.S. Civil War (as cited in Horowitz and Levendusky,
2011, p. 524) support this argument. In addition, when there is mass conscription, the public becomes more
skeptical about government decisions to use military force. On the other hand, some researchers claim that imposing
a fair draft increases mass support for war by signaling the importance of the conflict (as cited in Horowitz and
Levendusky, 2011, p. 524). In World War II, for example, a psychological campaign in Axis States led to the
masses supporting the decision to go to war.

More recently, the developments in air warfare and weapons of mass destruction have strengthened liberal opinion
against war and increased peace efforts while mutual dependence through globalization has decreased the requirement
for mass armies. Currently, however, states have re-expanded their armies through a hybrid professionalized and mass
army structure as the world has become less peaceful. Current military systems can be categorized as professionalized,
semi-professionalized and conscription-based. Given these developments, it is debatable whether mass armies are
disappearing since most of the new ideas were formalized in the relatively peaceful post-1990s environment. Now,
however, the world no longer seems so peaceful and or replicating post-1990s world politics. Nations are increasing
military spending to counter new security threats, whether from states or non-state organizations. A new type of
mass army, with a stronger technological aspect could be an option in future.

Perceptions of the Turkish Military

Turkish military has long played significant evolving role in Turkish society. This particular cultural and sociological
evolution has also determined its military recruitment system. Before analyzing this, however, it is worthwhile
exploring how its role has developed.

Historically, the Turkish military has had a significant impact on every aspect of society in that “soldiering has always
played a central role in Turkish culture” (Jenkin, 2007, p. 340). This culture has been cultivated over centuries as
the military led the Turkish community. As earlier nomadic Turkish tribes migrated westwards from Central Asia,
they required strong unity leading to obedience of power after they later adopted a settled life. These tribes also
had to be fierce fighters to survive, which significantly influenced Turkish people’s view of themselves as military
in character. The last Turkish empire, the Ottomans, expressed this particular structure in the statements like “[t]
he Ottoman Empire, too, was ‘an army’ before it was anything else” (as cited in Jenkin, 2007, p. 340) “created
and sustained through conquest and designed for territorial expansion” (Jenkin, 2007, p.340). Consequently, “the
Ottoman state was born as a ‘warrior state’ and the military continued to be part of integral part of oligarchic
center that ruled the Empire” (Heper and Giiney, 1996, p.619).

The other important historical factor was the pioneering aspect of Turkish Army. In the 18th century, as the Ottoman
Empire weakened and lost territory, several modernization and Westernization efforts were initiated during the

10
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reigns of two reformist Sultans, Selim III (1792-1808) and Mahmud II (1818-1839).? These projects continued
through the Tanzimat Era (1839-1866), during Sultan Abdulhamit II’s reign (1876-1908) and the Young Turk
era (1908-1918). Since the military was the leading component of the Empire, modernization initiatives focused
on this field, including creating new armies, founding new schools, bringing in foreign teachers and advisors from
Europe, and introducing a new conscription system (Lewis, 1968, pp.75-128, Zurcher, 1992, pp.22-53). Through
the adoption of new European technology, information and philosophy in the mid-19® Century, the Ottoman
military became a pioneer of modernization, Westernization and technological innovation. That is, “the military
was the first institution of the Ottoman Empire to modernize, adopting Western military strategy, weapons, as
well as science and education methods” (Taspinar, 2011). These efforts enabled military officers and Ottoman
intellectuals to become acquainted with the latest Western technology, ideologies and social ideas. In particular,
the Empire’s civil and military elites were significantly influenced by nationalism, liberalism and secularism, which
were subsequently incorporated into establishing the new republic (See Lewis, 1968 and Berkes, 1999).

Several other factors enabled the Turkish military to develop such dominance. First, Turkish people have, historically,
usually accepted state power without rising up against the power holders. Indeed, it is difficult to find a single
historical example of domestic social unrest that did not have foreign support. This mainly resulted from a centuries-
old state-centric ruling system. As Gareth Jenkins puts it, in reference to this peculiar patriarchal structure, “Turks
do not have a tradition of tolerating pluralism on a social level and almost invariably bow to authority rather than

challenge’ (Jenkin, 2007, p. 340).

The second factor is that the late Ottoman State was involved in a series of wars, including the Tripoli War of
1911, the Balkan War of 1912 and World War I (WWI). The signing the Mudros Armistice between the Allies and
the Ottoman State on October 30, 1918, ended both WWT and the 600-hundred-year-old Ottoman Empire(See
Lewis, 1968, pp.238-268). Subsequently, England, France and Italy attempted to divide up the Empire’s Anatolian
homeland, occupy its capital, Istanbul, and partition the Ottoman Empire. Italy invaded the Antalya area in
Southwest Turkey, while the French assaulted Adana, Maras and Antep regions in the south. Britain prompted
the Greeks to occupy the west, with the invasion of Izmir beginning on May 15, 1919. Meanwhile, Armenians
aimed to take control of Eastern Turkey as they saw that the Turks were in their weakest situation in history.
These violent developments “shattered, impoverished and demoralized” (Lewis, 1968, p. 241) the country. In
this catastrophic situation, the Turkish Army was the main social force able to resist the foreign troops invading
Anatolia, organizing both civilian and military resistance. Eventually, after successfully driving out all the invaders,
they were able to establish the Turkish Republic from the ashes of the Ottoman Empire, aided by the massive
efforts of the Republic’s first leader, Mustafa Kemal, later Atatiirk, and his colleagues.

A number of scholars have commented positively about the legacy of this military dominance. According to
Capezza, since the days of the Ottoman Empire and throughout the Turkish Republic, “the military has been the
one institution that has repeatedly checked civilian autocratic tendencies, maintained moderation, and ensured
the preservation of the state” (Capezza, 2009, pp. 13-23), while for Jenkin, “amid the volatility of pluralism, the
military became regarded as a stable and stabilizing factor; the guardian not only of the state but also of Atatiirk’s
ideological legacy of Kemalism” (Jenkin, 2007, p. 341). Lenze (2011, p. 290) claims that “the military is seen as the

3 These issues are well explained in Stanford J. Shaw and Ezel Kural Shaw, History Of The Ottoman Empire And Modern Turkey
(Cambridge, CUP, 1997); Eric J. Zurcher, Turkey: A Modern History, (Leiden: Tauris, 1992) Niyazi Berkes, The Development of
Secularism in Turkey, (India, Hurst & Company, 1998) ; Bernard Lewis, The Emergence of Modern Turkey (London: Oxford UP,
1968), second edition.
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ultimate guarantor of the nation by Turkish society”. In short, by holding a dominant position historically, acting
as the first adopter of modernization and Westernization, and by protecting Turkish territory in order to found
the Turkish Republic, the Turkish military gained its highly prestigious social status. Turkey’s military recruitment
system was based on these historical understandings and perceptions.

Historical Evolution of the Turkish Military System

The Turkish military system evolved according to military necessity, security requirements, geographical situations,
economic needs, foreign policy expectations and population. Each of these determinants, or a combination,
influenced the formation of the military structure and system. Historically, due to an unsettled, nomadic life, the
Turkish tribal system included no regular military structure. Instead, every man and woman was considered as a
potential soldier during any threat, crisis, conflict or war, with no real separation between peace and crisis. This
led Turkish people to favor the military.

After a settled lifestyle was adopted, the military system evolved to meet new security requirements. The military
recruitment system developed a distinctive form during the Seljuk and Ottoman Empires. In both cases, they had
formed an army during crises or wars but disbanded it when the war or threat was over, with soldiers returning
to daily life after military duty.

After the Ottomans enlarged their territory, a new army, called the “Yeniceri” (Janissary) was established, which
was totally different from the old army structure. Janissaries were recruited from the sons of Christian nationalities
living under Ottoman rule or selected prisons of war. After being converted to Islam, the recruited Christians served
the sultans for the rest of their life. In today’s terms, the Janissaries formed the first professionalized army of the
Ottoman Era. It meant that clever converted Christians could occupy the highest posts in the empire. Janissaries
were based in several major in order to easily defeat any internal uprising or external threat. They were also very
effective in expanding the empire by capturing new territory. One of aims of this system and the conversion of
Christians was to decrease the role and power of Turcoman tribes that could challenge the sultan’s power and rule.

Another key army type within the Ottoman Empire was the “Sipahi Ordusu”. Its soldiers were recruited from the
regional villagers through regional landlords and rulers who provided soldiers during the wartime in return for
controlling their territories. These landlords or regional rulers (Beylerbeyi) were responsible for training soldiers
and providing them during crisis or war. This entailed voluntarily military recruitment of country people.

After defeat by European and Russian forces and much loss of territory, Ottoman rulers implemented modernization
efforts in the army at the beginning of the 19" century while the janissaries were also disbanded in 1826, in the
‘vakay-i hayriye’ or auspicious events. A new army (Asakiri Mansuri Muhameddiye) was established, based on the
recruitment of Turkish subjects for a certain period. Prussian officers and experts were invited to train the new
army. With the declaration of the Tanzimat Decree in 1839, all citizens without any discrimination were treated as
equal so non-Muslim subjects were also required to undertake military service. Various laws to determine military
recruitment were approved by the Sultan in 1843, 1844 1847, and 1869 including laws to determine duration
of recruitment, conditions for abstaining from obligatory military service, conditions for exemption from the
obligation, payment of compensation for military service and the maximum age for recruitment (Ugurates, 2004,
pp. 22-26; Yiiksel, 2005, p. 4,5; Bilgic et al., 2015, p. 99) . Recruitment duration was set at five years, with youths
aged 20 being recruited randomly or voluntarily. After completion, ex-recruits faced a redif (reserve) duration

12
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of seven years, including a month’s training per year in a designated area of the Empire (as cited in Bilgic et al.
2015, p. 107, 108). In 1856, non-Muslim subjects were exempted from military service through compensation
(Yiiksel, 2005, p. 4, 5; Bilgic et al., 2015, p.108). As more subjects gained exemption privileges, military service

increasingly fell on Turks so new regulations were required to govern military service.

The Ottoman Empire changed the military service rules again in 1869, with a new order requiring the army to
have three types of soldiers: ‘Nizamiye’, ‘Redif” and ‘Miistahfaz’. Nizamiye soldiers were the primary army element
which were recruited based on old system. The Redif and Miistahfaz soldiers were reserves that could be called
up in times of war and crisis (Yiiksel, 2005, p. 4, 5; Bilgic et al., 2015, p. 108). Recruitment was again voluntary
and random. Non-Muslim subjects once more were exempt from military service through compensation or taxes.

This system had prevailed until the end of the Empire.

In 1927, during the early Republican era, the recruitment system was against restructured so that military service
became obligatory for all Turkish men as part of the army’s role to modernize society. Hence, Article 72 of the
Turkish Constitution stipulated that ‘Military service is the right and duty of every Turk. The manner in which
this service shall be performed, or considered as performed, either in the Armed Forces or in the public service
shall be regulated by law.” while Article 1 of the Law on Military Service (No 1111) describes the duty for male
subjects referred to in the Constitution as follows: ‘Every male national of the Republic of Turkey is obliged to
perform his military service in accordance with this law’ (http://www.refworld.org/docid/467010bd2.heml).

Given several changes in the Republican era, current legal obligations have created six different types of recruitment

system in Turkey. According to National Defense Ministry explanations these are (http://www.msb.gov.tr/en-US):

* Reserve Officer (For four-year-university graduated males, third-lieutenant) (12 Months)

¢ Short-term Privates (four-year-university graduated males) (6 Months)

* Rank and File (Other Turkish males not graduated from a four-year university) (12 Months)

* Military Service at Public Institutions (currently is not applied but still a potential method)

* Military Service by compensation for Turks non-resident in Turkey (implemented)

 Military Service by compensation for Turks resident in Turkey (not a regular implementation but implemented
whenever governments decide)

¢ Free exemption rights for some state employees, such as police

* Professional soldier for some technical and special units (added by authors)

Professional Army Efforts in Turkey

The Ottoman Empire did not exert much effort on modernizing its army until it faced military defeats that resulted
in huge territorial losses during the 18" century. As explained previously, while there had been some eatlier efforts
at reform, it was only later, in the 18th century, as the Ottoman Empire weakened and it experienced territorial
losses, that several modernization and Westernization efforts were initiated during the reigns of two reformist Sultans,
Selim IIT (1792-1808) and Mahmud II (1818-1839) ( See Shaw and Shaw 1977; Berkes, 1999; Lewis, 1968).
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The present composition of the army as a mix of professionals and non-professionals also has its roots in the
distant past. Since the 1,000 CE, the Turkish military has always been a mixed system with a minority of core
professionals and a majority of non-professionals (Varoglu and Bicaksiz, 2005, p. 583).

Although the Turkish army has tried to modernize itself since the late 18" and early 19" century, it has faced
several political, economic, training and budgetary constraints. Therefore, it cannot be termed as a modern army
until 1950s, when it can be considered as a late-modern army. It is not yet possible to describe the current Turkish
army as becoming a post-modern army after the 1990s because of several inadequacies in capacity, technology,
and research and development. In addition, conscription remains obligatory with all males having to perform
military duty per law.

During the Republican era, mandatory conscription continued with some variation in its implementation. However,
after receiving American military aid in 1947, the army needed professional soldiers to use high-tech weapon
systems so the military created specialist sergeant (uzman cavus) cadres to develop permanent soldiers. After the
1990s, the Turkish Army, Navy, Air Force and Gendarmerie were all encouraged to boost their ranks with more
officers, noncommissioned officers (NCOs), and specialists, and to reduce their reliance on conscripts—particularly
in job positions that require extensive training (Varoglu and Bigaksiz, 2005, p. 583).

During the 1990s, the army faced criticism regarding conscription, particularly for the lack of a professional army
in Turkey. One major criticism was that the struggle against domestic terrorism was hindered by a recruited mass
army structure because fighting terrorism requires a specialist professional army. Another criticism was that a smaller
professional army would be more economic than a mass conscripted army. Other liberal critics view Turkey’s mass
army formation as incompatible with the individualism of an age of globalization while more extremist critics viewed
the Turkish military as an obstacle to achieving their political aims. They therefore wanted a smaller army with no
relationship to the people through mass recruitment. The army generally responded to these criticisms in terms of
the unique relationship between the military and the people, seeing conscription as tool to mold Turkey’s youth.

After the 1990s, particularly after 2000, the Turkish Armed Forces itself finally accepted that at least a partially
professional army was needed to cope with contemporary threats so it professionalized recruitment for Special
Forces, such as the commando brigade specialist corporal and sergeant cadres. Meanwhile, the role of civilian expert
cadres was also widened to perform permanent jobs. These steps expanded the core of professionals while reducing
the number of conscripts, which has enabled the Turkish Armed Forces to become somewhat professionalized
(Varoglu and Bigaksiz, 2005, p. 583). Thus, although Turkey has not yet created a fully professional army as in
most Western countries, a small part of its army has become professional in the post-modern army era. While
recruitment remains heavily based on conscription, military service has been dramatically shortened to one year

service.

Relationship Between The Military and The People In Turkey

The early Turkish Republic used its compulsory recruitment system effectively to create a sacred bond between the
people and the military. Thus, it was a tool of social engineering to reshape society, with military service viewed as
a way to create a new link between state and citizens, and an opportunity to teach the new Republican philosophy
to the youth in order to consolidate and widen its founding principles among the masses. This was influenced
by the Ottoman army’s early 20™-century Prussian trainers, who saw conscription as a link been the ‘holy state
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and citizen’. Conscription was a tool to inculcate in the youth the concept of a holy state and a mechanism to
link state and citizen.

After the foundation of the Republic, Aratiirk and his colleagues, who were mostly military officers, “were determined
to westernize and secularize Turkey’s government, laws, education system, and even its clothes and alphabet”
(Taspinar, 2011). Acatiirk also wanted to take advantage of the military and its institutions to develop the nation.
In this, he appears to have been influenced by the ideas of General Colmar Freiherr von der Golez (1843-1916),
the German general appointed to restructure and revitalize the Ottoman officer corps in the nineteenth century
(Jenkin, 2007, p. 341), who had argued that a military educational system was the best, and that the barracks
should become the ‘school of the people” (as cited in Pion-Berlin, 2011, p. 298). Atatiirk also referred to this
idea, once stating for example: ‘A barracks is not just the place for teaching of war, but also a cultural hearth and
an art school. By being this, its service to country is immeasurable’ (Karal, 1981, p. 112). In short, compulsory
conscription was regarded as the main tool to train and change society.

This obligatory military system had social and cultural implications for society. In accordance with the historical
military character of the Turkish nation, being a soldier was considered an important phenomenon. Most Turks
refer to military service as ‘vatani gorev’, meaning “duty for the motherland”, rather than compulsory service,
conscription or other term that implies involuntariness. The family send off for sons going to do their military
service is like a wedding ceremony, which is unique to Turks (although this social tradition has been diminished
by the failed 15th July 2017 military coup, which destroyed the military’s prestige and alienated society). A young
man cannot be considered mature until completing military service and many fathers are unwilling to allow their
daughters to marry a man who has not completed his military service. In some respects, therefore, the maintenance
of conscription is considered a way of producing and reproducing gender-based stereotypes and reconstructing
the role of heroism.

Turkey’s European Union Membership Bid and the Turkish Military System

Turkey has long endeavored to become a member of the European Union. It gained candidacy status in 1999
before starting membership negotiations in 2005. While Turkey has fulfilled many of the requirements, the EU
has imposed certain strict conditions that were not required of other candidates, including resolving all historic
internal and external problems, such as Cyprus, Armenian claims of genocide, Aegean issues, minority rights
in Turkey, including the Kurdish issue, and sharply constraining the military’s role and its control of military
spending. Most of these criteria are deemed unattainable by a majority of Turkish citizens, while some within
Turkey’s military also believe that the West aims to dismember the Turkish Republic through the EU candidacy
process. Such developments have also led to the re-emergence of old fears formed during the Ottoman reforms
enforced by Western states, which caused the Ottoman Empire to collapse by privileging minorities. These factors
have slowed the membership negotiations and Turkey’s membership remains unrealized. The process has also been
affected by Turkey’s economic weakness, large population, religious, historic and cultural differences from Europe,
and geo-political considerations.

During the accession process Turkey’s military has been the subject of debate about its supervisory role in Turkish
politics. The EU has forced Turkey to align its civil-military relations according to European standards as the
criteria for EU membership require candidates to adopt the EU’s shared political values and norms (Morelli, 2013).
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Consequently, the military’s power to intervene in civilian politics has been severely curbed through the legal changes
dictated by the EU since 2002 and through emergency situation decrees published after the recent failed coup
attempt. Turkey’s military system has also been under discussion, with questions raised about its mass army culture
and understanding as to whether it enabled the military to sustain its power over politics. Therefore, abolishing or
at least decreasing conscription was considered as a way to increase civilian control over the military. Conscription
was also seen as a tool for the military to indoctrinate the youth during military service. Some have argued that
conscription may help preserve authoritarian rule in Turkey (Demirtas, 2012, p. 367).

Maintaining a large conscripted military is also criticized for being uneconomic so a small, professional army
would be preferable. The Turkish military is also criticized for its ineffectiveness in countering terrorism. Replacing

conscription with a professional army is considered as one solution for this weakness.

Criticism from the EU also relates to Turkey’s securitized foreign policy, rooted in its securitized military culture.
Military conscription and the institution that evolved through historical, cultural and military dynamics has
influenced the development of this securitized military culture. This anti-liberal military understanding can force
civilian politicians to adopt a securitized foreign policy, particularly due to Turkey’s Prussian-rooted military
understanding. Many EU progress reports regarding Turkey’s accession process have requested changes to the
curriculum of military schools to a liberal military understanding. This issue may have now been resolved through
the emergency decrees after the failed coup, which abolished military’s role in determining military school curricula
and military training institutions. Now, the Ministry of Defense is responsible for all military training, institutions
and schools. Additionally, military high schools and the military medical academy were closed down, while the
future of the staff officer system is unclear, with all military hospitals transferred to the Ministry of health. In short,
it is now clear that the Prussian training system of the Turkish military has been almost completely eliminated
through these decrees.

Another criticism concerns the right of conscientious objection for those who refuse to perform military service
due to religious faith or other considerations. Turkey still keeps the 1927 Act, which makes military service
compulsory for all males and does not accept conscientious objection as a right, whereas it is accepted in most
Western countries. Thus, “[tlhe Council of Europe recognizes the right to conscientious objection since 1967
when the Parliamentary Assembly took a decision about i’ (Demirtas, 2012, p. 362). However, Turkey refuses
to change the military service law to accept conscientious objection right because it is deemed not suitable for
traditional Turkish military system and it fears it will be mismanaged.

To sum up, the Turkish military has become an important part of the debate during Turkey’s EU accession
negotiations regarding civil-military relations, securitized conscription and other issues. While Turkey has accepted
and made many legal and administrative changes to adapt to EU regulations, it has retained its principal conscription
principles that have remained intact for almost a century, except for shortening military service and widening

exemption rights.

Conclusion

Militaries have undergone radical transformation since mass armies and the conscription system emerged with the
French revolution. This transformation has developed in parallel with the political, cultural, social, military and
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technological evolution of societies and fluctuating levels of threat. Turkey’s military system has also evolved in line
with similar features. Since the early 18" century, the Turkish army has undertaken several transformation projects.

Since 1927, Turkey has had military conscription system, although its rules, periods and procedures have changed.
The mass army understanding has prevailed until recently. However, after a long struggle with domestic terrorism,
and considering political social and technological progress, Turkey recently initiated a professional army project in
2007. This model was implemented in specialist units and for high-tech jobs. Still, however, Turkey’s army is only
partially professional while the rest is still conscripted. Military service in Turkey exhibits unique characteristics
that bond the military and the people.

The military system is also part of the discussion regarding Turkey’s EU candidacy. In particular, there is concern
that Turkey’s mass army culture and understanding might help the military sustain its power over politics. Turkey
has therefore made many legal and administrative changes to adapt to EU regulations. Additionally, its Prussian-
rooted military understanding has been almost completely eliminated through state of emergency decrees after
the failed coup in July 2016. These decrees abolished the military’s role in military training institutions and
determining military school curricula.

While Turkey must continue to modernize and professionalize its army to meet challenging threats and risks, it

should retain, to a certain extent, its conscription system in order to sustain traditional perspectives.
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A CONSTRUCTIVIST ANALYSIS OF THE 2006
LEBANON CRISIS AND THE UN SECURITY COUNCIL
RESOLUTION 1701 / INSACI CERCEVEDE 2006
LUBNAN KRiZi VE 1701 SAYILI BM GUVENLIK
KONSEYI KARARI

Elif Simsek Ozkan'

Abstract

Constructivist approach to International Relations argues that the interests of states are determined by their
identities. The identities that construct the state’s discourses and actions also define friendly and hostile imagery of
the other state. During the Cold War, the identities of states, defined by the alliances, were clearly understood. In
the post-Cold War era, defining identities have become much more difficult with its relation to the change in the
meanings of us and other. In this context, this study, which examines the 2006 Lebanon Cirisis in a constructive
framework, argues that this crisis is the first proxy conflict between Israel and Iran, fought by the claimed
identities of the latter two parties. The formation of Israel in 1948 led to the creation of an influx of Palestinian
refugees to Lebanon, which changed the populous dynamics of the country and subsequently resulted in a civil
war. Lebanon, southern part of which was invaded by Israel, invited USSR ally Syria for support, which did not
leave the country. Lebanon experienced a proxy war between the USSR and the US on its territory. Following
the end of the Cold War, international terrorism, especially after the 9/11 terrorist attacks on the US, became
a new common threat. Only the intensification of the age of international terrorism had the Syrian troops and
intelligence officers in Lebanon forced to leave for their country. With the withdrawal of Israel and then Syria
from Lebanon, Hezbollahs political and military presence has strengthened. Hezbollah turned blind eye to the
calls for disarming, and continued its military hostility against Israel from its base in southern Lebanon. In return,
Israel responded with a disproportionate force against Lebanon. In conclusion, this paper argues that the Lebanese
crisis in 2006 is the first example of proxy conflict between Iran and Israel.

Key Words: Constructivsm, July War, Proxy Conflict

Giris ve Kuramsal Cergeve

Insact uluslararast iligkiler calismalari, pozitivizm ve post-pozitivist ¢alismalar arasinda bir koprii olarak aract
(via-media) konumda yer aldigini iddia etmektedir (Wendt, 1999, pp. 38-40). Bir “sosyal bilim girisimi” olarak
Insacilik, “genisletilmis bir orta yolun refleksif bir meta-teorisi olarak yeniden insa edilebilmekte (Guzzini, 2000,
p-147), béylece, “Sosyal Bilimlerin gesitli alanlar: ve alt bagliklarina uyarlanabilmektedir” (Ruggie, 1998, pp. 855-
888). Insact Uluslararast iligkiler Calismalari ii¢ asgari miisterekte birlesmektedir: Bunlardan birincisi “amil ve
yapt arasinda bir etkilesim oldugu varsayim1,” Ingaci galigmalari miinhasiran degisimi anlamlandirma kapasitesiyle

1 (Erciyes University), elifsimsek@gmail.com
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donatmaktadir (Copeland, 2006, p.3). Béylece “ana akimin statik uluslararast yapr énerisinin; aslinda toplumsal
wzlast olarak tahayyiil edildigini savunmaktadir (Wendt, 1999, pp. 38-40). Ikinci olarak “ideasyonal(diisiinsel)/
normatif unsurlarin Gnemi” hususunda birlesmektedir. Ideasyonel/normatif nitelikteki anlamlar ve manalar/idealar
materyal nitelikteki unsurlarin aleyhine kiymetlendirilmektedir (Price &Reus-Smit, 1998, p. 272). Ugiincii olarak;
calismalar gikarlarin kimlik tarafindan belirlendigi hususunda birlesmektedir. Boylece Insacilik kabaca, “kendisinin
eklemlenmesiyle birlikte, eklemlendigini siyasal olan gibi kuran” kimligi ¢dziimlemeyi degil; sorunsallastrmay:
hedeflemektedir (Campbell, 1992, p.11). Insacilik kendi iginde sistemik (systemic constructivism), birim-diizey,
(unit-level constructivism) ve biitiinciil (holistic constructivism) olmak iizere en az tige ayrilmakeadir. Bunlarin
arasinda bu calismanin etrafinda sekillendigi ‘biitiinciil ingacilik’, “coplumsal ve siyasal diizenin iki yiiziinii bir araya
getiren analitik bir perspektif” énererek; “uluslararast toplumlarin dogas ve evrimine tarihsel olarak bilgilendirilmis
kavramsal bir ige bakisi” vaat etmekeedir. Bylece ulus alti diizeyde toplumun siyasal kimliklerini ¢oziimlemeye
dahil ederken; uluslararasi olani da disarida birakmamaktadir. Ulus-altt kimlikler ile devlet ve uluslararas: 6rgiitler
gibi konvansiyonel uluslararast aktorlerin yaninda, devlet niteligi kazanmamis ya da kazanma yolundaki insan
topluluklari, miilteciler ve terdrist organizasyonlarin ‘biz’ olanin ingasindaki olasi yerini de goz ardi etmemektedir.

‘Biz insasindaki ‘Gteki’leri de bir kendilik bi¢imi olarak ¢dziimlemeye dahil ederek; ‘biz'in ‘Gteki’ iizerindeki temsili
dolayiminda ingasini ¢éziimleyebilmektedir. ‘Biz'in ne ya da kim oldugu sorusunun ‘biz'in ‘Gteki’ tizerindeki
temsilleri ve ‘biz’ ile ‘6teki’ ile iletisimleri dolayiminda okumaktadir. Boylece “sadece tarihsel, ekonomik ve siyasal
bir varlik olarak degil, aynt zamanda da sosyal ve normatif bir degerler toplumu olan ‘biz'in sinirlarinin ne oldugu
ve ‘Oteki’nin bu sinirlara gore nerede kaldigs” sorularini es anli bir sekilde yanitlamayr amaglamaktadir (Medvedev
& Neumann, 2012, p.12).

Yukaridaki kuramsal cerceveye ickin olarak insact cercevede 2006 Liibnan Krizi ve 1701 sayili BM Giivenlik
Konseyi Kararr'n1 inceleyen bu caligma, Arap Baharinin hemen 6ncesinde yurt ici kimlikler, bélgesel ve kiiresel
akeorler agisindan 2006 Israil Litbnan krizi ve 1701 Sayili BM Giivenlik Konseyi kararini incelemektedir. Kurucu
sartinda, Uluslararasi Hukukta kuvvet kullanmay yasaklamasi ve bu yasagin istisnalarini diizenli olarak hitkme
baglamasina ragmen, BM’nin kuvvet kullanma yasaginin yorumlanmast tizerine tartigmalar, dzellikle 1. Korfez
Savagr'ndan itibaren BM Giivenlik Konseyi Kararlarini da kapsamaya baglamugtir. 11 Eyliil sonrast tek hegemon
etrafinda sekillenmeye baslayan yeni diinya diizeninde, Amerika Birlesik Devletleri'nin (ABD) Irak isgalinden
sonra daha da yogunlagmistir. ABD’nin Irak miidahalesinin {izerinden ¢ok gegmeden, 12 Temmuz 2006'da Israil'in
Liibnan Hizbullah'inin elindeki askerlerini kurtarmak igin Liibnan’t ablukaya almastyla baslayan ve 2006 Israil-
Liibnan Krizi (2006 Israel-Lebanon Conflict) olarak isimlendirilen ¢atismalar baslamistir. Anilan catismalari sona
erdirmek igin BM Giivenlik Konseyi'nde ABD’nin engellemesi, Liibnan ve Israil’in yapilan 6nerilerde mutabakata
varamamalart iizerine bir ay kadar sonra 14 Agustos 2006'da baslamak kaydiyla ateskes karari alinabilmis ve Israil'in
Liibnan topraklarindan ¢ekilmesi ancak 7 Eyliil 2006'da tamamlanmugtir.

[srail askerlerinin Hizbullah tarafindan alikonulmast ve Hizbullah'in Kuzey Israil topraklarina yénelik fiize ve havan
topuyla diizenledigi saldirilarinin gdriiniir nedeni olusturdugu bu kriz, bolgede BM giiglerinin konuslandiriimastyla
sona ermistir. Bu baglamda bu kriz hem Liibnan’in durumu hem de Liibnan 6zelinde krizin taraflarinin siyasetleri
ingaci ¢ergevede incelendiginde, bagta Arap Bahari olmak iizere Orta Dogu'daki giincel gelismelere 151k tutmaktadir.
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2006 Israil-Liibnan Krizinin Tarihgesi

Dogu Akdeniz kiyisinda Liibnan; kuzeyinde ve dogusunda Suriye ile giineyinde Israil ile komsudur. Niifusunun yiizde
yetmis kadart Sii ve Stinni Miisliimanlardan geriye kalani ise Katolik ve Ortodoks Hristiyanlardan olugmaktadir. 22
Kasim 1943’te manda yonetiminden bagimsizlagmay: basardigt Fransizlarin, birlikleri 1946'da Liibnan topraklarindan
tamamen ¢ekmistir. Israil'in 1948'de kurulusuyla baslayan Birinci Arap Israil Savastyla birlikte; Liibnan’a Filistinli
miilteciler gelmeye baglamisur. Liibnanda ilk i¢ savas 8 Mayis 19581deki ilk karigikliklarla baglamis, 14 Ekim'de
ABD’nin miidahalesiyle sona erdirilmistir (Acar, 1989, pp. 42-47).

Liibnan ikinci kez 1967'deki Arap Israil Savasinda Filistinli miiltecilere sinirlarint agtiktan bir yil sonra Israil’'in
Beyrut Havalimanini bombalamastyla birlikte, Filistin meselesi Liibnanlilar arasinda ilk kez tartismaya acilmustir.
Liibnan Hiikiimeti ile Filistin Kurtulus Orgiitii (FKO) 12 Haziran 1969'da Liibnan topraklarindaki Filistinlilerin
haklarini diizenleyerek ve Israil’e yonelik gerilla miicadelesinin esaslarini belirleyerek miicadeleyi mesrulagtiran Kahire
Anlagmast imzalanmigtr (Acar, 1989, pp. 42-47). Ancak homojen olmayan dini yapist ve toplumsal yapisinda
miiltecilere bagli hizli degisim, siyasal dengelerin insasint giiglestirmistir. Ozellikle 1970'deki Kara Eyliiliin ardindan,
Filistinli Direniscilerin Urdiin'den g¢ikarilmastyla birlikte; Liibnan, Filistin direnisinin merkezi haline gelmistir.
Acar’a gére Miisliimanlarin demografik tistiinliige kavugtuklari bu tarihlerden itibaren yonetimi Hiristiyanlardan
alma miicadelesine yonelmeleri tizerine durum daha da karigik bir hal almistr (p. 48-52).

Litbnan Hiikiimeti 1973'de FKO ile imzaladigi Milkart Protokoli ile, bir yandan Kahire Anlasmast’ni teyit ederken;
diger taraftan da Filistinli gerilla eylemlerine sinirlama getirerek iilke i¢inde diizeni saglamaya yonelik bir hareket
gelistirmistir (Acar, 1989, pp. 55-56). Ancak Marunilerin, 13 Nisan 1975’te Filistinlilerin bulundugu bir otobiise
diizenledikleri saldiri ardindan, iilkede yeniden i¢ savas baslamistir. Hiristiyan Maruni kokenli Liibnan Kuvvetleri
ve FKO'niin destek verdigi Miisliiman Diirzilerden olusan sol ittifaki olusturan Ulusal Hareket, savagin taraflarint
olusturmustur (Acar, 1989, pp. 56-66). Ayni yilin sonunda, ig savasa miidahil olan FKO’niin Mart 1976'da iilkenin
ok biiyiik bir kisminin kontroliinii ele gegirmesi tizerine, Arap Birligi'nin girisimiyle 17-18 Ekim 1976'da Riyad
Toplantisinda durum ele alinmistir. Burada, savasan taraflarin Nisan 1975’ten 6nceki hatlara ¢ekilmesi, 30.000
kisiden olusan ve baris giicii niteligi tastyan bir Arap Caydirici Giiciiniin olusturulmasi, Giiney Litbnandaki FKO
Gerillalarinin Israil sinirindan itibaren 15 kilometre igeri gekilmesi ve ellerindeki agir silahlarin toplanmast, Filistin
kamplari ve civarlarinin denetiminin Liibnan ordusu ve Arap Caydirici Giiciine birakilmast, Filistinli Gerillalarin
Liibnanda kalmaya devam etmekle beraber Liibnan’in egemenlik ve giivenligine saygi gostermeleri gerektigi ve son
olarak bu hiikiimlerin Liibnan'da 21 Ekimden itibaren baslayacak ategkes ile birlikte yiiriirliige girmesi hususlar:
karara baglanmistir (Acar, 1989, pp. 82-83). Riyad Toplantist ertesinde FKO, her ne kadar, Liibnan'in topraklar
tizerindeki egemenlik hakkina saygi hususuna tereddiitle yaklagsa da diger hususular yiiriirliige girmis; Arap Caydirict
Giiciiniin bir pargast olarak 27 bin Suriye askeri Liibnan topraklarina intikal etmistir. Once Hristiyanlara yakin
bir siyaset izleyen Suriye, siire¢ icinde Liibnandaki Miisliiman ve Filistinlilere daha yakin bir siyaset benimsemistir

(Acar, 1989, pp. 82-83).

Ulusal Hareketin Diirzi lideri Kemal Canbulata 16 Mart 1977'de diizenlenen suikastin ardindan Maruni-Diirzi
catismasi yeniden baglamig, 1978de Suriye’'nin Marunilerle ittifaki bozulmasinin ardindan Liderligi devralan Velid
Canbulad ile Suriye arasindaki iligkiler iyilesmeye baslamistir. Bu yakinlagmayla birlikte; Dogu Beyrut'ta baglayan
catismalar, Suriye Dogu Beyrut'u tamamen terk edene kadar stirmiistiir (Acar, 1989, p. 84). Suriye’nin ig islerine
dogrudan karismast nedeniyle egemenlik hususunda sorun deneyimleyen Liibnan'in giiney bolgesi de Mart 1978'de
FKO’niin bir Israil otobiisiine saldirt diizenlemesinin ardindan, Israil tarafindan isgal edilmistir. Liibnan topraklarinda
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devam eden FKO ve Israil arasindaki miicadeleye bagli olarak binlerce Giiney Litbnanl Beyrut'a go¢ etmistir.
Bunun iizerine BM Giivenlik Konseyi, 19 Mart 1978'de hem Israil’'in Liibnan'dan ekilisine eslik etmek hem de
otoritenin yeniden tesisine yardimci olmak amaciyla Liibnanda BM Liibnan Gegici Gii¢ (UN Interim Force in
Lebanon, UNIFIL) konuglandirilmasina yonelik 425 sayili karari almugtir (Walid, 1979, p.131). Ancak UNIFIL
kontrolii altindaki bélgelere sizan Filistinli Gerillalar ile Israil'in destekledigi Saad Haddad milisleri arasinda devam
eden gatismalar sone ermemistir (Acar, 1989, pp.84-85). Liibnan Cumhurbaskan: Sarkis’in talebiyle, Arap Caydirici
Giicii olusturan Suriye, Suudi Arabistan, Kuveyt, Birlesik Arap Emirlikleri, Katar ve Sudan temsilcileri; 15 Ekim
1978de Beyrut'ta toplanmugtir. Anilan toplantida Litbnan ordusunun, tilkenin mezhepsel ve dinsel yapisini da goz
oniinde bulundurularak yeniden érgiitlenerek Arap Caydirici Giiciinden kontrolii devralmast hususunda mutabakata
vartlmistir. Buna ragmen; Giiciin kaulimcilari arasinda yer alan Suriye askerlerinin ¢oguna dokunmamus, ancak
Dogu Beyrut'taki bazi bolgelerden kisicli mikear askerini geri ¢ekmistir (Acar, 1989, p.86).

Giiney Liibnanda sicak catismalar 1979 boyunca devam ederken, Kuzey Liibnanda bir taraftan Suriye askerleri
ile Hiristiyanlar, diger taraftan Miisliiman Kardegler ile Siiler arasindaki ¢augmalar hizini kaybetmemistir. Arap
Caydirict Giiciiniin diger kaulimeilarinin askerlerini geri ¢cekmeleri iizerine, tek bagina kalan Suriye ile Hiristiyanlar
arasindaki catigmalarin artmastyla; Suudi Arabistan ve Kuveyt, 1981de aktardiklart maddi yardimi da kesmeye karar
vermigtir. Suriye’nin Sovyet Sosyalist Cumhuriyetler Birligi' nden (SSCB) aldig1 fiizeleri Beka Vadisine konuglandirmas
{izerine, Israil-Suriye gerginliginden korkan ABD, 5 May1s 1981'de 6zel temsilcisi Philip Habibi’yi Orta Doguya
gondermis; ancak goriismelerde somut netice elde edilememistir (Acar, 1989, p.90).

[srail’in Filistin karargahlarina yonelik hava taarruzlarinin, 1981°de Beyrut'a kadar genislemesi iizerine toplanan BM
Giivenlik Konseyi, Liibnandaki diismanliklara son verilmesi ¢agrisinda bulunan 490 sayili karari kabul etmistir.
Ancak Dogu Beyrutta Suriye Birlikleri ile Hiristiyan Milisler, Bat Beyrutta da suikastlar ve saldirilar birbirlerini
takip ederken, Israil'in Filistinlilere yonelik hava bombardimani ve Siinni Sii carpismalari da devam etmistir.

[srail'in 6 Haziran 1982'de Galile’ye Barig Operasyonu cercevesinde yeniden baslayan Liibnan isgaline Litbnan
topraklarinda baslayan Filistin-Israil gatismast eslik etmistir (Acar,1989, p.90). ABD 6zel temsilcisi Philip Habibi
Beyrut'a gelirken, Suriye Birlikleri de Israil'e cevap vermeye baslamistir. Israil, Beka Vadisindeki Sovyet menseili
Suriye fiizelerini imha ederken, SSCB ile Suriye arasinda 1980'de imzalanan Isbirligi ve Karsiliklt Yardim Anlasmast
kapsaminda Sovyet miidahalesinden ¢ekinen Israil, Bekada daha ileri gidemenmis, en sonunda, Filistinli askerlerin Bau
Beyrut'u terk ederek; Suriye, Urdiin, Tunus, Yemen ve Sudan gibi Arap iilkelerine gitmelerini igeren 14 maddelik
baris plani, FKO ve Israil tarafindan kabul edilerek, ABD’nin baskistyla ateskes ilan edilmistir.

FKO’niin Liibnan'a ¢ikartma yapan Amerikan, Fransiz ve Italyan Askerlerinden olusan 2.000 kisilik Baris Giicit
himayesinde, 21 Agustos 1982'de Beyrut'tan ayrilisi esnasinda bu uluslararas: giiciin i¢inde yer alan Fransiz birliklerinin
Beyrut'a gelisiyle, tahliye baglamustir. Bati Beyrut'taki Suriye Birliklerinin de buray: terk etmelerini 6ngoren sire,
tilkede kalacak sivil Filistinlilerin Liibnan hukukuna tabi olarak varliklarini siirdiirmelerini de hitkme baglamustir.

FKO'niin siyasi biirosu dahi kalmaksizin sehri terk etmesiyle; Beyrut'taki askeri ve siyasi Filistin varligi tamamen
son bulmugtur. Diger taraftan, Israil ve Suriye askerlerinin esanli olarak iilkeden gikmast gerekirken, Suriye, tilkedeki
varliginin “1976'da Litbnan’in talebine” bagli olmasina ragmen, Israil'in isgalci konumda oldugunu one siirerek,
[srail'in kosulsuz olarak cekilmesi gerektigini savunmustur. Bunun iizerine Liibnan Hiikiimeti, siiresi alt ayda bir
uzatilmasi gereken Arap Caydirici Giiciiniin Agustos 1982'de dolan gorev siiresini uzatmamis ve Suriye’nin de
Liibnandaki askeri varliginin hukuki dayanagini boylece ortadan kaldirmustr (Acar, 1989, pp. 104-105). Devam
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eden goriismeler, ABD’nin arabuluculugunda srail, Suriye ve FKO Kuvvetlerinin es zamanl gekilmelerini hitkme
baglayan bir antlasma imzalanmasiyla sona ermigtir. Ancak Libya, Giiney Yemen ve Suriye hari¢ diger Arap
iilkeleri genelinde destek kazanan antlasma metninin, 6zellikle Liibnan’in yaklasik {ite birini kontrol eden Suriye
tarafindan onaylanmamasi, Liibnan igerisindeki Suriye’ye yakin gruplarin antlagmaya karst muhalefet cephesi
olusturmalarint da beraberinde getirmistir (Acar, 1989, pp.105-110). Béylece tarihinde ilk kez ABD Gemilerinin
dogrudan miidahalesiyle daglik yoredeki Suriye ve Diirzi hedeflerine kargt ates agilmigtir. Acar’a (1989) gore; Suriye,
ABD yiiziinden gerceklesen askeri kayiplarini, Sovyet fiizeleri ve techizatiyla yerine koymustur. Ayrica, Liibnanda
askeri varlig1 devam ederken; bir taraftan da FKO igerisinde Yaser Arafat ve yandaslarina karst radikal muhalefete
destegini, Arafat’1 persona non grada ilan ederek; Samdan ayrilmaya zorlamas gibi énlemlerle artirmustir (p.110).

Cok Uluslu Giictin 1984’iin ortalarina devam eden ¢ekilme siireci esnasinda Siilerin hakimiyetindeki Bati Beyrut
civarinda gatismalar yogunlasmus, Israil ile BM gozetiminde yapilan goriismeler ise asamali olarak, Litbnandan tek
tarafli ¢ekilmeyi 6ngoren bir kararla, ancak 14 Ocak 1985te sona ermistir. Israil, Sayda ve cevresindeki birliklerini
glineye kaydirmaya baslarken; burada giderek giiglenen Siiler'in Liibnan'da bir Islam Cumhuriyeti kurulmasina
yonelik eylemleri artmistur (Acar, 1989, p. 128). Gegen siire zarfinda Liibnandaki demografik yap: degismis,
Maruni ve Siinnilerden sonra Liibnan'da iigiincii biiyiik dini topluluk olarak, egitim seviyesi en diisiik, ekonomik
olarak en geri kesim pozisyonda kalan Siiler, nicel olarak 1980’lerde en kalabalik toplulugu olusturduklar: iddiastyla
eylemlerini hizlandirmistr (Acar, 1989, pp.127-129). ABD Diplomatlarina ve Misyonlarina karsi ¢esitli eylemlerin
dahi olaganlastigr Liibnan'da, 30 Eyliilde kendilerini Islam Kurtulus Orgiitii olarak tanimlayan bir grubun, doért
Sovyet diplomat kagirmastyla birlikte; SSCB de ilk kez hedef alinmistr (IHH, 2007).

Temelde statitkocu gii¢lerle statitkoyu degistirmek isteyen giigler arasinda gerceklesen 1975-1990 yillart arasinda
stiren i¢ savasa bolgesel giicler ve bolge disi aktdrler de miidahil olmugtur. Savagi sona erdirmek igin $amda 28
Aralik 1985te Miisliiman ve Hiristiyan'larina esit temsilini igeren bir anlasma iizerine mutabakata varilsa da,
Trablussamda Siinniler ile Siiler, $ii Gruplar Emel ile Hizbullah, Arafat ile Ebu Musa taraftar: Filistinliler, Liibnan
Kuvvetleri ile Falanjistler, Liibnan Kuvvetleri ile Liibnan Ordusu, Siinni el-Hoss Ordusu ile Maruni Aoun Ordusu,
Giiney Liibnanda Emel ile Filistinliler, ve Aoun Ordusu ile Suriye Ordusu arasindaki catigmalar devam etmistir
(Altunigik, 2007). Suriye 6rneginde oldugu iizere farkli devletlerin farkli zamanlarda farkli gruplart desteklemeleri
ve hatta yer yer miittefiklerini de degistirmeleri ‘biz’ ve ‘6teki'nin degisimini zamansal olarak gz dniine sererken,
diger taraftan da Israil ve ABD karsisinda Suriye ve SSCB’nin varlig1 Soguk Savas donemi kimlik insast ve dénemsel
olarak déneme miinhasir vekaleten savast (proxy war) gdz oniine sermistir.

Netice itibariyle 22 Ekim 1989'da Suudi Arabistan Taif de tiim yabanci gliglerin Liibnan'dan ¢ekilmesini Liibnan’in
gercek anlamda bagimsiz olmasini Liibnan’in ¢esitli etnik gruplarin olusturdugu bir devlet gériintiisitnden
cikarilarak laik bir secim sistemine kavusturulmak suretiyle laik bir devlete dénistiiriilmesini amaglayan ve halkin
etnik kokenlere gore degil; siyasal programlarina bakarak kendi temsilcilerini se¢mesi hususlarini karara baglayan
bir anlasma imzalanmistir (Alunigtk, 2007). Antlasma sonrasinda Liibnanda Norton'un (1991) tabiriyle “Suriye
vesayetinde yeni bir diizen” baglamigtir. Taif'de “Litbnan’in igyapisinda da Liibnan meclisinde Hiristiyan ve Miisliiman
temsilci oranlarinin yari yariya olmasi, Siinniler arasindan segilecek Bagbakanin yetkilerinin, Maruniler arasindan
secilecek Devlet Baskaninin aleyhine genisletilmesi, Siiler arasindan secilecek Meclis Bagkaninin gérev siiresinin
uzatilmast” gibi bazi diizenlemelerle mezhep temelli temsil sistemi kurumsallagmustr (pp. 25-28). Altunugik’a

(2007) gore bdylece Maruni-Siinni diizeninin devami saglanirken, bazi kazanimlarina ragmen, Giineydeki yoksul
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Siiler diizenden diglanmaya devam etmistir. Boylece Liibnan’a istikrar ve baris gelmis olsa da daha 6nce var olan

temel sorunlar ¢6ziimsiiz kalmustir.

Suriye’nin Liibnan'da bulunan 40 bin civarindaki askeri varliginin, barigin tesisinden sonra 1992de tilkeyi
terk etmelerini de hitkme baglayan Taif Anlagmasi ertesinde, biitiin milis kuvvetlerin silah birakma hususunda
anlagmalarina ragmen; Hizbullah silahlarini birakmayarak bélgesel bir aktore doniismeye baslamigtir (Gambill &
Elie Abou Aoun, 2000). Taif Anlasmas’nin ardindan yapilan ilk secimlerde Hizbullah, 128 sandalyeli mecliste 8
sandalye elde etmistir. Arap ve Miisliiman diinyasinda yasal bir direnis 6rgiitii, ABD, Kanada, Israil ve Avustralya
tarafindan terdrist ilan edilen Hizbullah hususunda Avrupa Konseyi’'nin kesin bir tutum belirtmemeyi tercih
etmemektedir (Altunigik, 2007). Liibnan i¢ savasinda kendine has bir 6rgiit olarak ne zaman ortaya cikugi kesin
olarak bilinmemektedir. Siyasallagmasina ragmen, silahli kanadini tasfiye etmeyen Hizbullah askeri kanadinin
varligini, “Israil’in Giiney Litbnandaki Giivenlik Kusagr'ndan gekilmemesiyle iliskilendirmektedir.

Suriye 1990’lar boyunca Hizbullah ve Liibnan rejimine esit mesafede kalirken, Israil'in Hizbullah’a yonelik Gazap
Uziimleri Operasyonunu diizenledigi 1996'da yapilan segimlerde, kurulusunda ve egitilmesinde basat rol oynayan
[ran ve genel olarak Suriye'nin de destegiyle Hizbullah parlamentoda 10 sandalye elde etmistir. Her ne kadar bu
say1, 2000'de 8’e diigmiis olsa da Suriye’nin bélgeden ¢ekilmesinden sonra yapilan 2006 segimlerinde 14 sandalye
kazanan Hizbullah, bélgede kalict bir nitelik kazanmistr (Altunisik, 2007). Dolayistyla, 2006 krizi $ncesinde Orta
Dogudaki ¢ekismeli yapiy1, mikro diizeyde kendisi iizerinde gosteren Liibnandaki Iran-Suriye-Hizbullah, “karmasik
bir iligkiler biitiinii” gériintimii arz etmeye baglamugtir.

2006 Israil Liibnan Krizi ve Taraflart

Suriye’nin Liibnan iizerindeki doniistiiriiciiliigiine tepki olarak 1998de istifa eden Hariri'nin secimleri kazanarak
iktidara gelmesinden iki ay 6nce 23 Maysta Israil, Seb’a Ciftlikleri haricindeki Giiney Litbnandaki 22 yillik
isgaline son vermistir (Altunistk, 2007). BM Giivenlik Konseyi'nin 425 sayili kararinin Israil tarafindan goreli
olarak uygulanmasi iizerine, basta Liibnanli Hristiyanlar olmak iizere Suriye’nin de ¢ekilmesi icin toplumsal bir
bask: baglamus, bunun tizerine Haziran 2001'de Suriye, Beyrut bélgesinin biiyiik bir béliimiinde konuglanmig olan
25 bin kadar askerini geri gekmek zorunda kalmustir (Prados, 2007, p. 13).

Liibnanda 35 yil aradan sonra ilk kez Mart 2002'de, Arap Birligi Zirvesi'ne ev sahipligi yaparak istikrara doniisiin
sinyalleri ortaya ¢ikmasina ragmen Suriye’nin burada geri kalan varliklariyla hiikiimete miidahalesi daha da artmugtir.
Suriye’'nin, Agustos 2004’te destekledigi Liibnan Cumhurbagkant Emile La-hud’un gérev siiresinin anayasada
belirtilen azami siireye ilaveten {i¢ yil daha uzaulmasina yonelik baskilar kargisinda, Liibnan Parlamentosu’'nun
Lahud’un siiresini uzatarak boyun egmesi lizerine, Suriye’ye yonelik uluslararasi baskilar artmisur. ABD ve
Fransa'nin 6nciiligiinde BM Giivenlik Konseyi'nde tiim yabanci giglerin Litbnan'dan ¢ekilmesi ve tiim orgiitlerin
silahsizlandinlmasina yonelik 2 Eyliil 2004 tarihli ve 1559 sayili kararin alinmasi, Suriye’yi uluslararas: toplum
karsisinda da zor duruma diisiirmiistiir. Hariri'nin 20 Ekim 2004’te Suriye’nin baskilarina tepki olarak istifa
etmesinin ardindan, 14 Subat 2005’te suikast sonucu oldiiriilmesi tizerine, Liibnanda Arap toplumlarinda ilk
defa goriilen ve ¢esitli kaynaklarda Sedir Devrimi olarak da adlandirilan sivil itaatsizlik eylemleriyle yeni bir siire¢
baslamistir. (DiinyaHaber, 1 Mart 2005).

Hariri Suikastnin sorumlulari kesin olarak belirlenemezken; olayda Suriye'nin rol oynadig; gdriisii agirlik kazanmigtir.
Beyrut'ta sayilart 25 bini bulan gstericilerin protestosuna daha fazla dayanamayan Liibnan Hiikiimetinin

24



CONTEMPORARY ISSUES IN INTERNATIONAL RELATIONS, POLITICS & LAW
Erkan Dogan, Giinay Goniillii

istifasindan sonra protestocular, Suriye’'nin bolgeden askerlerini ¢ekene kadar eylemlerine devam edeceklerini ilan
etmistir(DiinyaHaber, 1 Mart 2005). Eylemler ve artan uluslararast baskilar neticesinde Suriye, 27 Nisan 2005
itibariyle, askerlerini ve istihbarat gorevlilerini Liibnandan ¢ekmigtir. Suriye’nin ¢ekilmesiyle birlikte; “yonetimde
ortaya ¢ikan siyasi boslugu doldurmak” icin Hizbullah strateji degisikligine giderek, askeri miicadeleyi birakma
hususunu “Israil'in Seb’a Ciftliklerinden gekilmesi” ve “hapishanelerindeki Liitbnanh mahkéimlarin serbest birakilmast”
kosullarina baglamaya baglamustir. Altunistk (2007) agisindan bu durum, Hizbullah'in bir yandan Israil’e karst
miicadelesinin siirekli hale getirirken; diger taraftan da iceride direnis giicii olarak megruiyetini siirdiirmeye devam
ettirebilecegi stratejik bir manevradir. Ancak bu durum, ingaci agidan Hizbullah'in kendisini, Israil'i ‘teki’ olarak
konumlandirmasi dolayiminda var ettigini isaret etmektedir.

Suriye’nin baskist olmadan 30 yildan sonra ilk defa yapilan 2005 Genel Secimleri neticesinde, Saad Hariri
onderligindeki Suriye karsitt koalisyon mecliste gogunlugu saglamisur. Ancak, Hizbullah'in oylarinin biiyiik 6l¢iide
artugt secim neticesinde kurulan Milli Birlik Hiikiimeti’nin icinde Hizbullah da yer almugtir. Bu siirecte, hiikiimette
siyasal varligini devam ettiren Hizbullah'in askeri kanadi ile Israil arasinda sinir bolgelerinde catismalar zaman
zaman devam etmistir. 2006'da Ulusal Diyalog Siirecinin baslamastyla, Hizbullah'in tizerinde 6zellikle silahsizlanma
ile ilgili baskilar artmaya baslamistir. Bu esnada Hizbullah'in 12 Temmuz 2006'da iki Israil askerini kagirmast ve
sekizini 6ldiirmesinin ardindan Israil, Giiney Liibnan't yeniden isgal etmesiyle literatiire “Temmuz Savast’ (July
War) olarak gegen 2006 Israil-Liibnan savast baslamustir. Israil'in 30 Temmuzda Kana'ya diizenledigi saldirida,
onlarca insanin hayatini kaybetmesinin ardindan, BM Giivenlik Konseyi harekete gecse de duruma iliskin bir
karari hizli bigcimde alamamigtir. BM Giivenlik Konseyi, 11 Agustos 2006’ta 1701 sayili kararin oybirligiyle kabul
edilmesinin ardindan ateskesi saglamigtir.

Hizbullah agisindan bu eylemler, 6ncelikli olarak kargisinda yer alan Israil'in bir ‘Gteki’ olarak degerlendirdigini
ve kendisini onun dolayiminda tanimladigini gdstermekeedir. Diger taraftan Suriye karsit 14 Mart Giigleri'yle
mevzi kaybetmeme miicadelesine girmistir. Israil de ise Mart'taki secimler ertesinde iktidara gelen Kadima
Partisinin koalisyon ortaklariyla sorunlart devam ederken; Hamas ve Hizbullah'in Israil sinirlarindan asker kagirma
eylemlerini, kendilerinin “kararlilik ve giiciinii sinayan bir meydan okuma” olarak anlamlandirarak, oranusiz
giic ile kargilik vermistir (Alcunigtk, 2007). Liibnan hitkiimeti, kriz boyunca ategkes ¢agrilart yapmakla birlikee,
edilgen bir tutum sergilemis ve zaten zayif olan Liibnan silahli kuvvetleri, Israil birlikleri ile catismaya girmekten
kaginmustir. Filistinde segimlerde iktidara gelen Hamas ise Israil devletini resmi olarak tanimayi reddetmektedir.
Buna karsilik Israil, Filistin hiitkiimetinin vergi kazanglarindan almasi gereken yaklasik 50 milyon dolarlik pay:
aktarmay1 reddetmektedir. Son olarak; ABD ve AB’nin Hamas'in Israil'i tanimamasi durumunda, diplomatik
baglarini keseceklerini ve Filistin Hiikiimetine yaptiklart para yardimini keseceklerini ilan etmeleriyle Hamas
zor duruma diismiistiir. Bu esnada Israil'in Haziran 2006da Gazze Seridine yonelik bombardimani sonucunda;
[srail’le ilan ettikleri 16 aylik ateskesi sonlandirdigint agiklamistir (Milliyet, 30 Agustos 2007). Israil, bir taraftan
Gazze Seridine yonelik saldirilarina yeniden baglamus, diger taraftan; Filistin Hitkiimet Kabinesindeki Bakanlarin
bir béliimiinii ve 20°'den fazla milletvekilini tutuklamustir. Hizbullah'in 12 Temmuzda eylemiyle Liibnanli esirleri
geri istemesi izerine; Israil bu durumu, casus belli olarak nitelendirerek; 2000°de ekildigi Giiney Liibnant tekrar
isgal etmistir (Hiirriyet, 29 Agustos 2007). Hizbullah'in Israil’e karst hava saldirist tizerine konu BM’ye taginmustur.

Hizbullah tarafi, sorun ¢bziimii igin yapilacak miizakerelerde, iki Israil askeri ile Liibnanli esirlerin degistirilmesi
ve ategkesin kosulsuz olarak baglatilmasi gerektigini savunmugtur. Liibnan Hiikiimeti, ategkesin her seyden once
acilen ilan edilmesi ve saldirilara bir an 6nce son verilmesi gerektiginin altini ¢izmistir. Buna ilaveten; Israil'de esaret
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altinda bulunan tiim Liibnanlilarin iade edilmesi, Israil'in BM’ye gore isgal ettigi Seba ciftliklerinden gekilmesi,
Hizbullah'in silahstzlandirilma siirecinin Litbnanli siyasilerin yapacaklart miizakerelerle belirlenmesi ve Israil'in 18
yillik isgal dénemi boyunca iilkenin giineyine ddsedigi mayinlarin haritasini teslim etmesi taleplerinde bulunmustur.
Neticeyle Litbnan Hiikiimeti ve Hizbullah, catigmalarin derhal ve kosulsuz sekilde durdurulmast gerektigi hususunda
birlesmektedir. Ancak Israil, kagirilan Israil askerleri iade edilmeden ve BM Giivenlik Konseyi'nin 1559 sayilt
kararina uygun sekilde Hizbullah silahstzlandirilip Litbnan ordusu Israil sinirina yerlesmeden ategkesin miimkiin
olmadigini savunmus ve ayrica bir uluslararast baris giiciiniin NATO himayesinde olugturularak, Hizbullah’a kargt
silahli miicadelede bulunabilecek yetkilerle donatilmast hususunda israr etmistir.

BM Giivenlik Konseyi'nin 15 Temmuzda giindemine aldig1 ateskes ¢agrisinin, ABD’nin karst oy kullanmastyla
reddedilmesinin ardindan, acilen ategkes ilan edilmesi ve Liitbnan’a bir baris giicti gonderilmesi giindemiyle toplanan
Roma Konferansi'nda, Suriye disindaki Arap devletleri, AB, ABD, Rusya ve Tiirkiye'nin de aralarinda bulundugu
on beg tilke bir araya gelmistir. Ancak hem kendi aralarindaki fikir ayriliklart hem de catsmanin ti¢ farkls taraflart
arasindaki sorunlara bagli olarak uzlasma gerceklesmemistir. Kaulimeilarin gogu, bir ateskesin ilan edilmesinde
sonra, bolgeye BM semsiyesi altinda olusturulan bir baris giiciiniin gonderilmesi gerektigini savunmustur. Ingiltere
ve ABD, halihazirda bolgede gorevli askeri personellerinin olduguna isaret ederek; baris giicii cercevesinde yeniden
asker gonderilmesini sicak karsilamamistir. Roma Konferanst'nda reddedilen Sinyora Planinin ana hatlars; Israil’in
Liibnanda isgal ettigi topraklardan gekilmesi, Israil ile Hizbullah arasindaki gatigmalarin derhal durdurulmast,
[srail'in Seb’a Ciftliklerini BM kontroliine birakmast, bélgeye konuslandirilacak bir BM Baris Giicit'yle barisin
korunmast, Liibnan Ordusu'nun Giiney Liibnan’a yerlesmesi ve Israil ve Liibnan'in ellerindeki biitiin tutsaklarin
serbest birakilmasidir. Planin kabul edilmemesi tizerine 4 Agustos 2006'da Fransa ile ABD, BM Giivenlik Konseyi'ne
Sinyora Planr’yla bircok noktada celisen ve Israil'in uluslararast baris giicii gelmeden bolgeden gekilmesini zorunlu
tutmamanin yaninda; [srail'in bolgeye yonelik operasyonlart arasinda sadece saldirt niteligi tastyanlarin durdurulmasint
igeren bir baris plant tasarist sunmustur. (BBC Tiirkge, 13 Kasim 2006). Devletlerin ikisi de Israil'i kinayacak
tepkilerden imtina etmistir. ABD, Iran’t kendi ¢atismasini, Islam ve Bati gatismast haline doniistiirmeye calisarak
bu catismanin sorumlusu olarak suglarken; Iran ise sorumlulugun tamamen Hizbullah'ta oldugunu savunmustur
(Samii, 17 Temmuz 20006).

Hem Suriye hem de Israil'i tehdit olarak algilayan Liibnan ve Israil’i ‘6teki’ olarak kavramsallastiran Hizbullah
agisindan Fransa ve ABD’nin 6nerdigi plan, Israil'in Liibnan topraklarina yonelik operasyonlarini savunma
kapsaminda degerlendirmektedir. Bu nedenden otiirti, Litbnan Hiikiimetinin bu taslagt kabul edemeyecegini BM
Giivenlik Konseyi'ne iletmesi {izerine, Sinyora Planini da dikkate alarak tasarida degisiklikler yapilmasina karar
verilmigtir (BBC Tiirk¢e 13 Kasim 2006). AB ve Arap Birligi devletlerinin de destekleriyle Sinyora Plani dikkate
alinarak degistirilen tasari, bdylece krizin baglamasindan nerdeyse bir ay sonra, 11 Agustosta 1701 sayili BM
Giivenlik Konseyi Karari olarak kabul edilmis ve siddet eylemlerini durdurmaya ¢agrilan taraflardan Liibnan ile
Hizbullah'in 12 Agustos'ta; Israil'in ise 13 Agustosta kabul etmesiyle yiiriirliige girmistir.

Hizbullah ve Israil, ateskes kararina uygun sekilde saldirilarini durdurmustur. Israil Hiikiimeti, uluslararasi giig
bolgeye konuslanana kadar, Giiney Liibnandaki askerlerini ¢ekmeyecegini ilan etmistir. Ateskesin ertesinde, Liibnan
Hiikiimeti askeri birliklerini tilkenin giineyine gondermeye baslamakla birlikte; Liibnan Ordusunun Hizbullah'in
silahsizlandirilmasina yonelik herhangi bir faaliyette bulunmayacagina dair bir teminat vermistir. Litbnan Ordusunun
Giineye konuslanmastyla birlikte Israil, her ne kadar arada Bekaa'nin dogusunda bir kéye saldirt diizenlemis olsa
da isgal ettigi bolgelerden geri gekilmistir. Liibnan, saldirtya biiyiik tepki gostererek Israil'i ateskesi ihlal etmekle
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suglamugtir. Ancak Israil bu saldirinin, Suriye ve Irandan Hizbullah'a saglanan silahlarin tasgitnmasinin engellenmesi
icin gerceklestirildigini iddia etmistir (Saad-Ghorayeb, 2006).

Liibnan Ordusunun ve UNIFIL II Birliklerinin Giiney Liibnan'a yerlesmesiyle esanlt olarak Israil’in isgalindeki
bolgelerden ¢ekilmesi, Hizbullah'in silahsizlandirilmast ve Liibnan hiikiimetinin Liibnan’in tamaminda kontrol
saglamastyla, Litani Nehrinin giineyinde Hizbullah dahil olmak tizere hicbir para-militer nitelikli giiciin
bulunmamasini 6ngéren 1701 sayili karar, Liibnanda gdrevli olan UNIFIL Baris Giiciiniin mevcudunun 15.000
kisiye ¢ikarilarak gorev alanin genigletilmesini de icermektedir. Bu sebeple basta Fransa, 1talya, Tiirkiye, Malezya,
Banglades ve Ispanya olmak iizere birgok devletten Baris Giiciine asker gondermeleri istenmistir (S/RES/1701,
2006). Tiim iiyelerin onayyla cikarilan 1701 sayilt kararin metni, bu baglamda, kabaca Israil’i hedef alan isgal
ettigi bolgelerden ¢ikmasi ve tilkesinde tutuklu bulunan Hizbullah yandagi mahkamlarin durumlarinin ivedilikle
acikliga kavusturulmasina yonelik ibarelerin yaninda; Giiney Liibnan'in silahsizlandirilmasina yonelik yaklagimi
ile Hizbullah ve dolayistyla Suriye ve ran’a yonelik mesajlar da vermektedir. Ancak kararin uygulama (operative)
boliimlerinde ve giris kisminda Hizbullah'in silahsizlandirilmasinin alu gizilmektedir (The Daily Star, 5 January
2007). Netice itibariyle Liibnan, SSCB ve ABD arasinda vekaleten savas (proxy war) icin bir uzam saglamak yerine

Soguk Savas ertesinde Iran ile Israil arasinda vekaleten catisma (proxy conflict) bélgesine doniismiistiir.

Son olarak1701 sayilt kararin metni, bahsi gecen krizi, uluslararasi toplumun farkli tiyeleri tarafindan kendi diinya
goriislerini olugturan kimliklerine uygun olarak anlamlandirmigtir. Dénemin BM Genel Sekreteri Kofi Annan’in
taraflart uluslararast yiikiimliiliiklerine uymaya ¢agirdigs raporunda, Israil'in Kana Katliami ile uluslararast hukuku
ve uluslararast insan haklarini ¢ignedigine yonelik bir vurgu s6z konusudur (Radikal, 9 Agustos 20006). Ateskesin
bir ¢6ziim olmadigini savunan ABD; [srail’in kendini savunma hakk: oldugunu yineleyerek, krizin sorumlulugu
hususunda Hizbullah't destekleyen Iran ve Suriye’yi isaret eden gondermede bulunmustur (Reynolds, 10 Mayus
2007). Kriz siirecinde AB Dénem Baskanligini yiiriiten Finlandiya, orantisiz giig kullanimindan tiirii Israil'i kinayan
agiklamasinda, Israil'in Liibnan’a uyguladigi ablukanin kabul edilemez oldugunu ifade etmistir. Ancak AB iiyelerinin
bir béliimiiniin verdigi demeglerde, Israil'in kendini savunma hakki oldugunu vurgulayarak, Israil'in Liibnan’a
yapugi saldirilarin hakli olduguna dair gondermelerde bulunmustur (Reynolds, 10 Mayis 2007). Veneziiella Devlet
Bagkani Hugo Chavez, Israil'in Liibnan ve Filistindeki saldirilarint protesto etmek igin Israildeki bityiikelgisini geri
cagirmistir (Reyonds, 6 Fyliil 2006). Israil’in oranusiz giig kullandigina dikkat geken Tiirkiyede de 5 Eyliil 2006'da
UNIFIL IT'ye katilmak iizere Tiirk askeri birliginin Liibnan’a gonderilmesine yonelik Bagbakanlik tezkeresi TBMM
Genel Kurulu'nda 192 ret oyuna karsi 344 evet oyuyla kabul edilmistir (TBMM, Tutanak).

Sonug

Liibnan, manda ydnetiminden ¢iktiktan sonra, biiyiik dlciide topraklarina yerlesen Filistinli militanlardan kaynaklanan
ve ¢cok dinli ve ok mezhepli yapisinin da miisait olmast nedeniyle, uzun yillar siiren i¢ savag deneyimi esnasinda
topraklarinin bir béliimiiniin Israil tarafindan isgalini engelleyememistir. Topraklarina konuslanan Suriye askerlerinin
geri ¢ekilmemesi nedeniyle kendi topraklarinda egemenlik saglayamamustir. Liibnan, [srail tarafindan bir iis olarak
kullanilmzs, i¢ savas sirastnda FKO'niin buradaki etkinligi Israil'le gatismalara yol agmis ve bu donemde Israil
1978 ve 1982de Liibnan’t isgal etmistir. Giiney Liibnan Israil'in burada olusturdugu giivenlik kusagi ve 2000'de
cekilmesine kadar Israil'in askerleri ve Israil tarafindan kurulan, egitilen ve Liibnanlilardan olusan Giiney Litbnan

Ordusu tarafindan kontrol edilmistir.
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Liibnandaki varligiyla bélgede akif bir politika izlemeyi hedefleyen Suriye, Soguk Savas sirasinda SSCB’yle ittifak:
sayesinde, Israil'i kismen bolgede daha az etkili bir pozisyonda tutmayt amaglamistir. Devrimden sonra bolgedeki
giic miicadelelerinin etkileri, diger iilkedeki Siileri kiskirtmaya ve Israil'i haritadan silmeye yonelik amaglarini
gizli ve agik politikalarla siirdiiren fran'in da etkisiyle Liibnan iginde farklt araglarla siirdiiriilmiistiir. Soguk savas
jargonunda dehset dengesi, vekaleten savaslara (proxy wars) Orta Dogudan 6érnek bulunamasa da ve ABD ve
SSCB'nin sicak gatismalarda karst karstya gelmelerinin onii kesilse de bu iki iilkenin Israil ve Suriye’nin Litbnan
topraklari izerindeki rekabeti desteklemesiyle baska bir boyuta taginmustir.

Dogu Bati miicadelesinin sona erdigi Soguk Savas sonrasi siiregte, artik SSCB tarafindan dengelenemeyen sinirsiz
ABD giicii, Orta Dogu'da Irak isgaliyle kendisini gostermistir. Israil’in Liibnan isgali hususunda ABD vetosu
yiiziinden BM Giivenlik Konseyinde ategkes karart hizli sekilde alinamamis bu da BM Giivenlik Konseyi’nin
reform ihtiyacini goz oniine sermistir. Diger yandan, Israil’in bolgedeki yenilmezlik mitine bagl olarak Hizbullah
saldirilart, Israil agisindan bolgede prestij kaybina yol agmistir. Diger taraftan Hizbullah ve Israil’in karsilikls giig
gosterileri, siddet esigini yiikselemistir.

Hizbullah, giiglii Israil ordusuna karst direnerek, yenilmeyerek ve yok olmayarak kendini savasin galibi olarak ilan
etmis ve Liibnanda ve genel olarak bolgede popiilerligini arturmigtur. Ancak Arap ve Siiler arasindaki bu genel
kaninin aksine, Liibnan’in diger kesimlerinde, tilkeyi bir kere daha boyle bir felakete siiriikledigi icin Hizbullah
aleyhine bir kamuoyu olusturmugtur. Neticede, Arap Bahari 6ncesinde Liibnanda savastan 6nce baglayan ve devam
eden; bir tarafta, han—Suriye—Hizbullah—Hamas ekseni ile kargt tarafta; batt yanlisi Urdiin-Suudi Arabistan-Misir gibi
tilkelerin bagini ¢ektigi bir kutuplagma sz konusu olmugtur. Buna paralel olarak, Irak 6zelinde gelisip tiim bélgede
yaygnlasan bir Sii-Siinni gerginligi baglamustir. Nihai olarak Soguk Savas déneminde, Suriye ve Israil'in Liibnan
topraklarinda kargt kargtya gelerek deneyimledigi bir tiir vekileten savag (proxy war); Soguk Savas sonrast donemde,
[ran ve Israil arasinda bolgedeki erken vekaleten ¢atisma (proxy conflict) 6rneklerinden birisini olusturmustur.
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INTERNATIONAL EFFORT TO THE NON-
PROLIFERATION OF THE BLACK SEA REGION

Mimoza Tielidze'

Abstract

This paper explores what the international society do with their programs and initiatives to counter nuclear
trafficking in the black sea region, which has been well used as a way of making money by illegal trade of nuclear

and other radioactive material since the 90ies by some organized criminal groups.

Mentioned topic is actually, because it creates potential threat to international security. My research question during
the study is: how active is international effort toward the nuclear security in the region? Which will be shown by
discussing the outcomes of several nuclear smuggling countering projects in the post-soviet countries run by the
United States and Sweden. My aim is to prove that nuclear safety of the region has been improved based on the
decreased number of nuclear smuggling cases and high number of the material-seized occasions. What is more

emphasized, international cooperation is becoming more and more active and vigilant to the process.

Keywords: Nuclear non-proliferation, the Black Sea region, Weapons of Mass Destruction, nuclear smuggling.

Introduction

Spreading of Weapons of Mass Destruction is perceived as one of the most crucial issues of the international agenda.
I can say that it is a “political headache”, especially for the Black Sea states. Its importance has been revealed since
the collapse of the USSR, as nuclear trafficking was increased. Unstable governance and unresolved ethnic and
territorial conflicts were one of the main factors (with Black Sea region’s strategic location) which have contributed
to illegal trafficking here, which spread out to Central and Eastern Europe. Organized criminal groups are using
ex-soviet space as a polygon in “nuclear games” and try to sell material for WMDs to get very big amount of money.
The Black Sea coasts are most successfully used in this illicit trade of radioactive sources, like Odessa (Ukraine)

and Batumi (Georgia), because it is easier to transit the material by sea than by land.

Nonproliferation scholars have recognized the key role that former Soviet Union states play in illicit nuclear
trafficking networks, particularly those with developing security structures and frozen domestic conflict zones

such as Moldova, Georgia and Ukraine.

Nuclear security of the Black Sea region

Until we look at the facts about nuclear trafficking incidents in the Black Sea, firstly we should look at general

nuclear security of the region.

1 (Ivane Javakhishvili Tbilisi State University), mimozatielidze062@gmail.com
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Table 1 — possessing of WMDs in the former Soviet states

Biological Chemical Nuclear
Georgia No No No
Turkey No No Yes, NATO TNWs
Russia Suspected of being Yes. Destruction of the stockpile is Yes - strategic and
involved in dual-use ongoing (86% is destroyed), deadline tactical nuclear weapons.
research activities to complete its destruction efforts was
extended to 2020.
Ukraine No No No
Moldova No No No
Romania No Suspected of having kept secret a sarin gas | No
program
Bulgaria No Suspected of hosting a stockpile of ex- No
Soviet chemical weapons

WMD = Weapons of Mass Destruction (chemical, biological, radiological and nuclear weapons). Sources: http://

www.khas.edu.tr & Nuclear Threat Initiative; * https://www.nti.org *

First nuclear smuggling incidents take place in Romania, Ukraine and Bulgaria in the start of the 1990s. After,

we have such cases in Turkey in 1993 and soon Turkey is followed in similar activities by Moldova and South

Caucasus countries, like Armenia and Georgia.

Since 1991, the IAEA (International Atomic Energy Agency) has collected more than 3000 state-confirmed nuclear
incidents in its trafficking database (ITDB). About 21% of these incidents (630+) were recorded in the Black Sea
states between 1991 and 2012. Nearly half of them in Russia (298) (Zaitseva and Steinhauer, 2014).

Figure 2. Recorded nuclear incidents in the Black Sea region (1991-2012) by the IAEA*
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2 BST. Neighborhood policy paper: ”Weapons of mass destruction: a persisting security challenge to the black sea region”. P.4. http://
www.khas.edu.tr/cms/abaum/dosyalar/files/black_sea_16(1).pdf

3 https://www.nti.org/learn/countries/georgia/

4 Source: Nuclear trafficking issues in the Black Sea region. Ludmila Zaytseva & Friedrich Steinhauer. 2014. P.9. https://www.files.
ethz.ch/isn/187240/April 2014 39.pdf
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5 of the most recent trafficking accidents involved HEU (Highly enriched uranium), for example, we had such
occasions in 1999, on the Bulgaria-Romanian border. Georgia is not an exception as well, so similar cases here
are confirmed in the 2003, 2006 and 2010 years and 5* one was in Moldova in 2011. As French investigations
showed, there were links about trafficking between those black sea countries. Those interlinked nuclear accidents

raised concern in international society about nuclear security situation of the region (Zaitseva & Steinhauer, 2014).

International effort to combat nuclear trafficking

since the break of the USSR, The international society has worked tirelessly to locate and secure loose soviet legacy

stockpiles of radiological and nuclear materials.

There are several international programmes and projects on nuclear security and countering smuggliing in the
black sea region. These programs are run in order to make post-soviet environment much more protected and
nuclear free, to strengthen controling the borders of the Black Sea region by trainings/workshops and equipment
delivered to national bodies and responsible people. Thinking about how to make the Black Sea neighbourhood

secure by specific measures in fact started in the 2000s.

These programs are organized and implemented and by international actors such as: IAFA - international atomic
energy agency,
y

{ ‘\”IAEA

% International Atomic Energy Agency
Atoms for Peace and Development

the United States (Cooperative Threat Reduction-CTR, Global Threat Reduction Initiative-GTRI, and the Global
Initiative to Combat Nuclear Terrorism-GICNT),

Global Initiative to Combat
Nuclear Terrorism e

GICNT %

Sweden, the United Kingdom, the United Nations (the Treaty on the Prohibition of Nuclear Weapons) and so on.

1. The EXBS Program
The Export Control and Related Border Security (EXBS) Program is a program run by the U.S department of

state (Bureau of International security and Nonproliferation), which is trying to deterrence the proliferation of

WMD:s in the area, where nuclear items are transited or moreover, where such items are produced or supplied.
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This is done by developing and improving strategic trade and related border control systems of those countries.
The EXBS program detects and interdicts illicit transfers at the border. There are used technical contribution such
as trainings for border control personnel and detection appliances in this process.

The program actively covers eastern Europe, central Asia and middle east (60+ countries), It includes Black Sea
area, of course. From The program budget, 1$ million is specified for Ukraine, training and sharing best practices
expertise to Ukrainian border security, equipment.

Since 2006, the EXBS Program has spent more than $18 million “to develop Georgia’s capacity to regulate trade
and transfer of dual-use goods, equipment, and technologies that can be diverted to illicit weapons programs, and

to establish related border enforcement measures.

Figure3. EXBS Program success stories’

EXBS Enforcement Success Stories

= Kosovo Customs intercepted 17,000 rounds ammunition (7/09)
= Thailand interdicted DPRK missile shipment bound for Iran (12/09)
= Georgia seized radiological materials (3/10)

2. Sweden’s cooperation

Since the collapse of USSR Sweden has been engaged in international cooperation to ensure that radioactive and
nuclear materials and facilities are kept safe and secure and to remove vulnerable radioactive sources from circulation.

From Sweden we have The Swedish radiation safety authority (SSM), which runs many projects (SSM). Sweden
also runs the multilateral nuclear environmental programme in the Russian federation (MNEPR Agreement).
After the annexation of Crimea, Sweden and Norway started cooperation with Ukraine in the fields of nuclear

security and safety.

Sweden’s cooperation partners are Russia, Ukraine, Georgia, Belarus and Moldova. SSM implements projects and
activities based on the Swedish Government’s instructions and budget allocation.

Partners and donors - Poland, Germany, Italy, the United States, Finland, Norway, the UK.

5 Source: US Department of State. Diplomacy in action. The EXBS program. https://www.state.gov/t/isn/ecc/c27911.htm
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Figure 4. SSM working areal’

Locations

The map shows the main locations in
Russia, Ukraine, Geargia, Moldova and
Belarus where SSM and its coaperation
partners implemented praojects in 2016.

W Russia W Georgia
Ukraine Omoldova
Belarus

Results:

To work to reduce illicit trafficking of nuclear and radioactive materials in the Black Sea region; strengthening
border controls and detection work; test and develop national preparedness systems.

Figure 5. A 2016 exercise in Batumi, Georgia (detection of radioactive materials)

6 Nuclear Security, Safety and Non-Proliferation: Sweden’s International Cooperation in 2016. P.5. https://www.
stralsakerhetsmyndigheten.se/contentassets/94e8dc7ae6b746cd883ec75429eda30b/nuclear-security-safety-and-non-
proliferation-swedens-international-cooperation-in-2017.pdf

7 Nuclear Security, Safety and Non-Proliferation: Sweden’s International Cooperation in 2016. P.6. https://www.
stralsakerhetsmyndigheten.se/contentassets/94e8dc7ae6b746cd883ec75429eda30b/nuclear-security-safety-and-non-
proliferation-swedens-international-cooperation-in-2017.pdf
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Also, SSM supports establishment of national waste storage cities and repositories for radioactive and nuclear
materials under government control. In 2015-2016, SSM provided assistance to Georgia and Moldova in waste

management. In 2016, SSM collected 350 radioactive sources originating from the Soviet era.

2016 - International forum for regional stability in Tbilisi, Georgia- dialogue between governments and civil

workers on nuclear security issues.

Nuclear security education (non-proliferation studies) at universities- in Odessa, Ukraine —opening the Odessa
Center for Non-Proliferation at Odessa National University in 2015; summer school programs in Georgia for

university teachers in 2016.

Management of nuclear legacy waste in the Russian Federation. (2016)- transportation of radioactive materials

from Andreeva Bay.

Safety improvements at Russian nuclear power plants which are close to Sweden since 2004- cooperation with

Russian personnel - better capacity at the plants for identifying anomalies and safety risks at an early stage.

Reactor safety and security at Ukrainian nuclear power plants. Collaboration with responsible structures, working
that NPPs can be assessed in accordance with international guidelines. Result- increased safety and security when

operating NPPs. For Instance, modernization of Khmelnitsky NPP protection system to meet international standards.

Radiation protection and emergency preparedness —mainly directed at actions in Russia and Moldova. Result in
Moldova - improved national structure for emergency preparedness and response. In Russia - broader network of
contacts and shared viewpoints between emergency response organizations in Sweden, the other Nordic countries

and Russia.

Strengthening national Control over radiation sources in Ukraine, which has reduced the risks posed to people

and the environment by nuclear radiation.

With the help of SSM, the National Agency for Regulation of Nuclear and Radiological Activities (NARNRA)

has regained control over more than 3,500 radioactive sources from abandoned industrial sites in Moldova.

The Nunn—Lugar Cooperative Threat Reduction program

The Nunn-Lugar Cooperative Threat Reduction (CTR) Program established in 1991 by the United States within
the Defense Threat Reduction Agency (DTRA), which secks to keep safe and remove WMDs in former Soviet space
(Belarus, Ukraine, Georgia, Azerbaijan, Russia and Central Asia). Those countries are given technical competence
and financial aid to eliminate CBRN (nuclear, biological, and chemical, biological, radioactive, nuclear weapons)

reserves and supplies.
Moreover, CTR has expanded to enhance land and maritime border security in the former Soviet Union. ®

The program has some important outcomes, such as:

8 https://www.americansecurityproject.org/fact-sheet-the-nunn-lugar-cooperative-threat-reduction-program-securing-and-
safeguarding-weapons-of-mass-destruction/
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In favor of the CTR, we have high number of decommissioned nuclear sources including-
** 33 nuclear submarines

+* 194 nuclear test tunnels

+» 128 bombers

% 7,600+ strategic nuclear warheads

% About 3000 metric tons of Russian and Albanian chemical weapons agent

% We have security improvements in 24 nuclear weapons storage sites;

% More than 1/3 of Russian chemical weapons got security modernization;
% Dozens of monitoring stations are built;

% Thousands of CBRN experts are employed in high-tech jobs;

¢ Belarus and Ukraine become nuclear free. ?

Conclusion:

As a result, the programs are raising awareness about nuclear non-proliferation issues for the Black Sea state
representatives;

We have improved security systems and border control; also, waste management;
Many radioactive material has been taken out of former soviet states;
National personnel is more qualified and prepared in detecting and seizing WMD material;

Dozens of nuclear trafficking incidents have been prevented by regional security staff and facilities. Nuclear security
improves and the probability of nuclear theft decreases, trafficking cases has declined since the mid-1990s. For
instance, in Russia, According to the IAEA research results, the number of nuclear smuggling cases has been
reduced to 3 cases per year since the 1990s. °

9 Source: https://armscontrolcenter.org/fact-sheet-the-nunn-lugar-cooperative-threat-reduction-program/
10 (10)
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Figure 6. WMD Incidents in Russia in 1992-2012 years according to IAEA”
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In the process of fighting nuclear trafficking, we can guess that this battle does not only own to few countries, but

also, it requires much more urgent attention from international actors. we should raise awareness about nuclear

situation of our region and promote regional and international cooperation.
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THE DOMESTIC DYNAMICS OF THE ORANGE
REVOLUTION IN UKRAINE (1991-2004)"

Elif Simgek-Ozlan’

Abstract

To reveal contemporary problems within Ukraine, the dynamics of Orange Revolution, experienced 10 years earlier
than Maidan Demonstrations, are needed to be examined. The dynamics of transition is not merely related to be
identified as being Ukrainophiles or Russophiles, but also to overlooked sui generis dynamics of the early period of
post-Soviet era. The transition, that the post-Soviet States have experienced, is itself an open-ended process. This
paper argues that the domestic dynamics that led to the Orange Revolution in 2004 is the key period that must
be examined to better understand the current level of orientation of the Ukrainian people towards the NATO/
West and the Russian world.

Keywords: Ukraine, Orange Revolution, Post-Soviet Transition

Introduction

Produced from unpublished M.S. Thesis of Elif Simgek titled “Post-Soviet Political Transformation in Ukraine (1991-
2004), this paper tries to explore the domestic dynamics of Orange Revolution in Ukraine to reveal contemporary
problems within Ukrainian society. Only after Crimean annexation, raised so many questions about the future of
territorial unity of Ukraine. Since Crimean annexation in 2014, many scholars have been engaged in post-Soviet
Ukraine and its problems with Russia, yet a few of them have been focused upon enlightening the transition period
from beginning of post-Soviet transition to Orange Revolution in 2004. To reveal contemporary problems within
Ukraine, running the religious fault-line between Catholicism and Orthodoxy from west to east, this work tries
to highlight domestic dynamics of Orange Revolution experienced 10 years earlier than Maidan Demonstrations.

Demographically, the population of the Western part is called as Ukrainophiles identifying themselves as European,
and deeply interested in strengthening ties with Europe and its institutions namely the EU and the NATO. Most
of the population located in Eastern part, called as Russophiles, are the supporters of deepening their ties with
Russia, by underlying their special relationship with Russia especially highlighting “their historical and cultural
connections and common Slavic ancestors” (Simsek, 2005, p. 2). The public opinion polls conducted in 2002,
demonstrated that only 9.4 percent of the Ukrainian people, living in the Western part, expressed their belief in
strengthening relations with Russia, while those living in the Eastern parts supported closer relations with Russia
by 56 percent. (Paskov, 2002, p. 35). Yet the results of the public opinion poll conducted in 2016, demonstrated
that the support for a NATO membership was sharply raised from 18.9 percent in 2007 to 45.7 percent in 2015
in the Eastern Ukraine (FDI Imeni II’ka Kugeriva, 2016).

1 This work is produced from unpublished MS Thesis of Elif $imsek titled “Post-Soviet Political Transformation in Ukraine (1991-
2004)”, METU, Ankara, 2005.
2 (Erciyes University), elifsimsek@gmail.com

39



THE DOMESTIC DYNAMICS OF THE ORANGE REVOLUTION IN UKRAINE (1991-2004)
Elif Simgek-Ozkan

Ukraine: A Historical Overview

Since after the dissolution of Union of Soviet Socialist Republic (USSR), Solchanyk (1996) has described the
country as “the historical non-existent borders of a historically non-existent state” (pp. 30-46), grounding it by
“a variety of reasons” including its portioning in between Poland, Tsarist Russia or the Ottoman Empire. Motly
(1993) has highlighted Ukraine’s central role in the future of Europe among which their list includes its “impressive
physical size, economic potential, and resource endowment.” (p.1). Once the breadbasket of the USSR, Ukraine,
with its high-quality human capital, have not only been the fifth largest population, but also the second biggest
European country in size ($Simgek, 2005, pp. 1-3). Rich in coal, iron and manganese deposits, there are remarkable
reserves of petroleum and natural gas in Ukraine, which is strategically located in energy transportation route

from Russia to the rest Europe.

Geographically a part of Central Europe, Ukraine occupies a space on the edge of a cultural boundary between
the East and the West; the Catholicism and the Orthodoxy, between the Latin and Cyrillic alphabet, and it is
the eastern limit of gothic architecture between Russia and the East European Countries (Motly, 1993, p.1). The
result of this invisible cultural fault line is the visible division of the space of Ukraine between Russophiles and
Ukrainophiles, not only by means of ethnicity and language, but also religion (Vsevolod, 2005), and thus identity.
Most of the population is adherents of Christianity with the major denominations; being the Ukrainian Orthodox
Church, the Ukrainian Autocephalous Orthodox Church and the Roman Catholic Church. While Eastern part
is still in relation with Russian Orthodox Church, the population of Western Ukraine, especially most of the
Galicians, Transcarpathians and Chernivtsians are believers of the Greek Catholic, or the Uniate Church (Motly,
1993, pp.8-9). Moreover Motly (1993) highlights “it’s association with European security and stability, in terms
of either the EU or the NATO”, and its leading role within the Commonwealth of Independent States (CIS),
until its withdrawn soon after Crimean annexation (p. 1). Almost all scholars engaged in Ukrainian Studies pay
attention to its sui-generis relationship with Russia in terms of their historical and cultural interconnections and

common Slavic ancestors.

Descendants of the Eastern Slavic people lived around the Kiev, the Ukrainians influenced by the Byzantine
Empire in political and cultural senses in between their conversion to Orthodoxy soon after the Vladimir’s, the
leader of the Kievan Rus’ acceptation of Christianity from Constantinople in 988 and the demise of the Byzantium
Empire in 1453. During the Mongol yoke and even after the destruction of Kiev by the Mongols, the number
of the Christians kept on increasing, yet the Kievan Orthodox Patriarchate moved north to the space, located
in the present Russian territory (Hrushevs'kyi, 1998). After the Metropolitanate of Moscow claimed ecclesiastic
jurisdiction over Rus’ in its entirely, Tsarist Russia declared Russia’s will to be the Rome 3 for being protector of
all Orthodoxy, two of which have been remained as the sticker/identity maker uniting Eastern Ukrainian people
since the very beginning of the Polish invasion (Simske, 2005, p. 14). After incursion of the Ottoman Empire
concluded by its controlling whole coastal Ukraine by 1520, the state formed by Ukrainian Cossacks,® which
was to a significant degree self-ruling, although officially under Polish and later Russian Rule lasted only 20 years
before having portioned by Russia and Poland.

3 Military devastation and plague had wiped out much of the population of the Ukrainian steppe by the 15® century, when the region
became popular with runaway serfs and Orthodox refugees escaping moretightly controlled neighbouring domains. These people
came to be known as Kazaks (Cossacks), a Turkic word meaning outlaw, adventurer or freebooter.
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“The relations between Poland and a large section of the Ukrainian and Belarusian Orthodox Clergy that recognized
Papal Supremacy under the Union of Brest while retaining the traditional Orthodox liturgy and maintaining the
Eastern Rite”, worsened in 1596, the year of which the Uniate Church was born. (Hrushevs'kyi, ibid). The Uniate
Church has played a critical role in shaping the culture and therefore the identity of Galicia and Volhynia, which
are wholly separate from that of Orthodox Russians. The tendency of the Western Ukrainians to follow canonical,
liturgical and spiritual traditions of the Uniate Church, and that of the Eastern population to follow Moscow rites,
contributed to the regional differences between East and West. The Polish response to Uniate Church is to force
those believers to be in union with the Rome. Ukrainians, who were discontent with the pressure of the Polishes,
revolted against the Polish landlords and the state itself in 1648. Seeking for help either form Muslim Ottoman
Sultan or protection of the Russian Orthodox Tsar, Ukrainians signed the Pereyaslav treaty of 1654, guaranteeing
“Ukraines relatively independence and connecting it to Moscow by virtue of common monarch”, after which the
title of “Tsar Alexei changed from Tsar of All Rus’ to Tsar of All Great and Little Rus” (Kuzio, 2002). For Russian
side, “Pereyaslav” was purely re-unification of the lands of Rus’, into one state under the rule of one Monarch,”
with an indirectly meaning of Russian accusation of Ukrainian lands. However, Ukraine, seeking for a recognized
autonomy in alliance with Russia, Kuzio alleges that Russia considered it “a kind of union under the rule of one
monarch, but with separate administrative, judicial, educational, and military institutions, based upon equality
of two” (Kuzio, 2002).

Ukraine was divided into several parts during the 17% and 18" century, Ukraine was partitioned along the Dnieper
River: the left bank including Kiev on the Eastern Side emerged as the autonomous Hetmanate under Russian
protectorate, while the Right Bank on the western side accepted Ottoman Sultan’s superior in exchange for help
to liberate Ukraine from domination by Poland and Moscow (Hrushevs'kyi, 1998). Finally, Ukraine came under
the Moscow protectorate, when the Right Bank was taken over by Poles. The Uniate Church disappeared and the
Orthodox Kievan Metropolitanate transferred in 1686 from the Patriarchal Authority of Constantinople to that
of Moscow. While Ukraine almost incorporated in Russia in the first half or 18" century, the Ukrainian political,
religious and cultural life disappeared in the left bank, on the east side of Dnipro, for the sake of Russification,
(HFU, 2005) and Galicia, Bukovina and Carpathian Ukraine were incorporated into the Austro Hungarian
(Habsburg) Empire (Hrushevs'kyi, 1998). Both Tsarist Russia and Habsburg had been ready to suppress any attempts
by Ukrainian population to self-determination. Yet the renaissance of Ukrainian culture and political activities
emerged in western Ukraine under Austrian rule, in between 1783 and 1913, inspired by the raising nationalism
in Europe (Hrushevs'kyi, 1998). The Habsburg’s reforms of 1775 allowed for instructions in Ukrainian which
was supported and leading by church activates. However, Ukrainian replaced by Polish language in state schools
after 1790s small groups organized by Ukrainian clergy, protected language and national culture (Wilson, 2000,
pp. 72-88). Similarly, those nationalist groups protected Ukrainian tradition, language and religion during the
Soviet era in Western Ukraine. Russian version of the history organically links Ukraine to Russia, leaving a very
little room for a separate history for it, by defining Ukrainians as “Litcle Rus” and Belarus as “White Rus” and
by treating them differing from Russia, and Russians only in dialect spoken by each region’s inhabitants (Kohut,
1994, p. 125). On the contrary, the nationalist Ukrainians identify themselves more different than the Russians
does, so “they were able to create the Ukrainian literary language in the 19th century”, (HFU, ibid). resulted at
independent Ukrainian political entity in the western part of Ukraine at the beginning of the 20" century, however

the eastern part was under Russian rule, without any recognized autonomy (Wilson, 2000, pp. 109-118).
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Bolshevik Revolution and Ukraine SSR

After Bolshevik Revolution, Ukrainian nationalists formed a Central Rada (council), which declared Ukraine’s
independence by proclaiming Ukrainian People’s Republic, namely the Hetmanate which lasted only three years
in between 1917 and 1920 (Reshetar, 1952, p. vii). The Ukrainian Soviet Socialist Republic was formed under
the guidelines of the Leninist approach to the Union of Soviet Socialist Republic (USSR) on December 30, 1922
(HFU, 2005). After Lenin passed away, his successor Stalin replaced on going economy politics (NEP) with a
system of forced collectivization of agriculture, to the idea of which Ukrainians ideologically and politically opposed,
in favour of traditional farming (Hole, 1971, pp 734-740).

At the end, the result of the conflict between the Ukrainian people and the authorities were with 3.5 million people
starving to death in Ukraine between the famine years of 1932-1933 (HFU, 2005). Since 1934, the oppressive
policies of the authorities have accompanied by the ongoing political repression, millions of people have died or have
been sent to concentration camps during the mass repression of 1937-1938, which is later called as Great Purge.

By the end of the World War II, Western Ukraine have been incorporated to the union and dissident organizations
and illegal samizdat literature appeared in Ukraine three years before Stalin’s death (Brodsky, 2003, p. 115). In
accordance with de-Stalinization process, the restrictions on political activities were reduced to the level that

underground nationalist organizations were given a chance to be legalized during Khrushchev era.

Khrushchev adopted a specifically designed policy for the Slavic peoples of the union, allowing Ukrainians and
Russians from Ukraine to occupy prominent positions in the other thirteen non-Russian Republics of the Union.
For Khrushchev, “if the Russians were the elder brother of Soviet nationalities, the Ukrainians were to be the
junior elder brother” (Duncan, 1996, pp. 185-223). That is what Lieven (1999) explained, “Ukraine reflected the
fact that the Soviet Russian leaders trusted and identified with the Ukrainians to a far greater degree that they did
with any nationality” in the period between 1955 and 1970 (pp. 41-42). Indeed, Khrushchev, on the occasion of
the 300" anniversary of the Pereyaslav treaty, transferred Crimea to the Ukrainian SSR from the Russian SFSR
in 1954, and appointed Shelest as the first Secretary of the Central Committee, who protected the nationally
minded intellectuals allowing a nationalistic intellectual movement development in Ukraine (Simgek, 2005, p. 32).

The early years of the Brezhnev Era were filled with sentencing and arresting of the nationalists in Ukraine.
Ordinary Ukrainian did not see the USSR as their state completely as did most Russians and Belarussians did,
yet they did not see it as an alien state as did the Baltics and the Galician Ukrainians (Lieven, 1999, p. 41). The
dativization of the cadres to create national elite, went hand in hand with the appointment of the Russophiles
to the top positions in Ukrainian SSR. That is the reason why Khrushchev appointed Shelest was replaced by
Shcherbytsky who was more loyal to the all-Union government in 1972. Religious affiliations were not liberated
by neither Khrushchev nor Brezhnev, Ukrainian church kept on underground activities to protect Ukrainian
language and cultural heritance especially in the western parts, as it did when Western Ukraine was under Poland
domination in the past.

The secessionist demands in western Ukraine, especially in Transcarpathia including Galicia, had been always present
since the region’s incorporation with the rest of Ukraine, at the end of Work War II. However, it is not right to read
the secessionist demands as a movement started in the mid-1970s, as a result of the ongoing problems within the
union, it is true that the foundation of the Ukrainian Helsinki Group to monitor the authorities’ compliance with
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the Helsinki Accords and specifically to monitor human rights in Ukraine, which was active until 1981 in which
all members were jailed. Brezhnev was followed by Andropov in 1982, and Chernenco succeeded in 1984. When
Gorbachev come to power in 1985, after less than 1 years leadership of Chernenko the successor of Andropov,
he had to introduce perestroika and glasnost in order to deal with great political and economic challenges to the
unity of the Union. However the nationalist tendencies were popular with the Ukrainian nations, like elsewhere
in the union, specifically the Chernobyl Catastrophe and amnesty of political prisoners multiplied the national
sentiments in the Gorbachev Era: On April 26, 1986, a serious explosion at the Chernobyl nuclear power station
in Northern Ukraine, resulted in the widespread discharge of large quantities of radioactive material which was two
or three times harmful than the bombs dropped on Hiroshima at the end of the World War II (Marples, 2004).

Protesting Chernobyl Nuclear Disaster was the first time in the history of Ukrainian SSR that Shcherbytsky and
other leaders were publicly blamed for concealing information about the after-effects of the Chernobyl catastrophe
in November 1988 (Chirovsky, 1998, pp. 33-50). Nationalism re-visited, soon after the amnesty granted political
prisoners returned Ukraine in 1987 and 1988. Nationalists “re-found the Ukrainian Helsinki Union in 1988 that
aligned itself with the cultural intelligentsia which was followed by Rukh (People’s Movement for Restructuring-
People’s Movement of Ukraine) founded by Writer’s Union in Kiev in 1989” when the strikes burst out in the
Donbas region (Dobriansky, 1995, pp. 34-44). Soon after the Human Chain across Ukraine on January 22,
1990 delivered the message that the awakening of the civil consciousness in society, the Rukh movement, allying
with other civic groups in Ukraine, obtained one quarter of the seats in the new Supreme Soviet in March 1990
election (Szporluk, 2000, p. 300). With the weakening of the Soviet Union, both the number of the supporters
of the opposition movement and of the democratic politicians grew to the extend that the Parliament adopted
the Declaration of State Sovereignty of Ukraine on July 16, 1990 (Szporluk, 2000, p. 317).

Post-Soviet Ukraine

The presidential election were held in Ukraine simultaneously with a referendum on confirmation of “the Bill of
Independence Announcement of Ukraine” on December 1, 1991, one week earlier than the so called Belavezha
Accords, signatory parts of which were Ukraine, Belarus and Russia, announced “not only that the USSR was no
longer existed as a subject of international law but also the need for establishment of new body in USSR’s place
as a successor entity” (Simgek, 2005, p. 40). Following Belavezha, leaders of 15 Soviet republics signed a protocol
on the formation of the CIS at the Alma-ata Meeting on December 21* (Kuzio, 2000a, pp. 5-32). Just before
the official announcement of dissolution of the USSR, Kravchuk had already been elected as the first president
of independent Ukraine with 61.6 percent of the total amount of the votes, while his nearest rival Vyacheslav
Chornovil, the official Rukh candidate, who had been able to get 23.3 percent of the votes (Wilson 1993, p. 11-
23). Results of the referendum on independence demonstrated that every oblast voted for yes; even the electorates
in Crimea voted 54 percent for Ukrainian independence (Duncan, 1996, pp. 199-200).

Obtaining a majority support from the population particularly in the Russophile populated Eastern and the
Southern Ukraine, Kravchuk, the first president of post-Soviet Ukraine in between early December 1991 and July
1994, allied himself with some of the national democrats, and Rukh under Chornovil, who stood in constructive
opposition during his presidency (Simsek, 2005, p. 56). Kravchuk promoted a centrist path of consensus politics

that paid more attention to the stability than reform, therefore adopted economic and political policies that might
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not disturb those of his allies among the former Soviet elite who joined the National Communist Camp only

conservative prime ministers were appointed to head the cabinet of ministers (Kuzio, 2000a, pp. 5-12).

During his term of office, Khravchuk was challenged by both the unsolved problems which “remained after the
dissolution of the USSR, namely the division of the military ports, dependence on energy and the structure of
the mode of production that made all former members dependent to the union” and “new problems such as the
establishment of a successor structure, arranging the relations among the post-Soviet states, and its new relations
with Russia” (Simsek, 2005, p. 42). During his term of office, Kravchuk “could not implement a well-designed
reform pocket that could improve the economic situation in Ukraine” in addition to the structural and Russia
specific problems (Simgek, 2005, pp. 42-43). Moreover, Kravchuk could not convince different groups within the
Rada, no matter introduced numerous different constitutional drafts (Kuzio, 2000a, pp. 5-32). As a result of the
first of the several political crises, Leonid Kuchma was “appointed to replace the Prime Minister Fokin, government
of whom was resigned, having been heavily defeated in a vote of no confidence of Rada” (Kuzio, 2000a, p. 7).

Rada approved new prime minister Kuchma’s third resignation in four month’s period in protest to a continued
parliamentary opposition soon after the increasing economic problems forced the cabinet declare a state of
emergency in Ukraine owing to the critical economic situation that the inflation rate increased to nearly 9000
percent, Kravchuk called for early election be held on 27 March 1994 (Kuzio, 2000a, pp. 5-32). As a result of
the election “the votes of the Communists were arose, not because of ideology or ethnicity, but because of lack
of confidence to the future of the reforms in elsewhere in Ukraine even in Crimea”. Presidential election of 1994
was off the mark by not repeating the conventional wisdom of dividing Ukraine politically between Eastern and
Western Ukraine, that the country was divided into four distinct zones: Western, Central, Eastern, and Southern
Ukraine, based on the voting pattern (Simgek, 2005, p.45). Of these regions, the West voted heavily for Kravchuk,
the votes from centre represented the most balanced distribution of the votes between Kravchuk and Kuchma,

and the East and South primarily supported Kuchma (Mihalisko, 1993)

However, Kuchma “stressed that the Ukraine would continue strong ties with Russia and CIS during his election
campaign’, it was soon understood that “it was impossible to sustain the reforms without foreign investment and
support, that force Ukraine to turn West for many advantages including financial aid which Russia’, however
changed its foreign policy under Eurasianism in the same year, cannot afford due to the economic crisis of 1994
(Simgek, 2005, p. 59). Therefore, he announced a reform program of integrating Ukraine into the world economy,
by transition to the market economy, and stabilizing Ukraine’s monetary and financial systems in October 1994
with a hope for either the US or Western European assistance to facilitate reforms only on his seventh month in
the office (Simsek, 2005, pp. 59-60). Poland and Hungary’s support for Ukraine’s role in the evolving European
Security System, signalled that the Central Europeans would try to assist Ukraine in its re-joining Europe. Therefore,
Kuchma called for a third way, searching for a balance between Russia and the West which he called Ukrainian third
way as “multi vectorism policy” in 1996 and formulated as cooperation with Eurasia and integration with Europe.
As soon as both “the constitutional draft and the fundamentals of national security were passed by the parliament
in 19967, Kuchma was able to “sign an agreement with Russia on the division of the Soviet Black Sea Fleet on
28 May 1997” and finally “the Treaty of Friendship, Co-operation and Partnership with which Russia recognised
the sovereignty of Ukraine for the first time” (Wilson, 2000, pp. 199-200). Here Kubicek (1999) stresses that

three prime ministers were removed from the office due to their lack of implementation of reform programme in
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the first three years' period of Kuchma’s presidency, when some of the first term policies pleased the nationalists,
the more conservative parts of the parliament and the nationalist parties remained the main opponent (p. 29-30).

On the eve of the presidential election of 1999, society, stressed by the high levels of corruption rates, was divided
by the pessimistic and the optimistic to the future of the state (Wilson, 2000,m p. 199-200) Rada was divided by
the pro-Kuchma oligarchic centrist fractions backing the “Ukrainian Third Way” and the anti-Kuchma fractions
supporting a transparent, pro-Western reform-minded politics (Kuzio, 2002a). Simsek (2005) points out that
“different from the 1994 election, the Ukrainian-Russian relations played a less important role” during the campaigns
of the election of 1999 (p. 65-66), instead, Kuzio (2002a) demonstrates that “the EU membership played a key
role on the eve of the election. Moreover, seven out of thirteen candidates backed the Ukraine’s “vague defined
multi-vector foreign policy” orientation.

Kuchma was able to be elected only in the second round which he contested with Communist candidate Petro
Symonenko (Results of the 1999 Presidential Elections in Ukraine, 2003). The results of the election had pointed
to an urban-rural divide in Ukraine with Communist leader Symonenko supported from rural central Ukraine
whereas the willingness to accelerate the political transformation was more obvious in the urban areas. Kuchma
took the advantage of his appointing Viktor Yushchenko, a pro-Westernizer figure to prime ministry, after a short
period reappointment of Pustovoitenko, the former prime minister on the eve of the election of 1999 (Wilson,
1999, p. 199) As the 1998 economic crisis in Russia influenced Ukraine’s economy dramatically, Yushchenko’s prime
ministry was an intendent choice reflecting the reformist vision of the government, searching for that international
institutions could grant Ukraine structural and financial aid. However the leftist majority within the Rada was
unpleased with Yushchenko’s re-appointment to the prime ministry after the second round held on November
14, 1999, he and Deputy Prime Minister Yulia Tymoshenko were able to implement their reform pocket, (Kuzio,
2002a) in accordance with which Kuchma signed three decrees aimed at reducing and streamlining the Cabinet
of Ministers on December 14, 1999 (Kuzio, 2000b). However, the IMF and World Bank praised Yushchenko’s
success on implementing the reform programme; Simgek (2005) indicates that the financial and structural aid
from international financial institutions were suspended” (p. 70)

However, Kuchma was able to solve the two problems left behind by Kravchuk, namely introduction of the
Ukrainian Constitution in 1996 and signing a treaty with Russian Federation, the new problems of transition
reinforced by the Referendum Ciisis of 2000, followed by KuchmaGate: The conflict between Rada and the
government complicated with a six questions referendum held on 16 April 2000 on redistribution of power between
the Rada and the President in favour of latter to whom giving a control over the first by “extending powers which
resulted at approximately 80 percent support” for a “greater executive power and a reduction in parliamentary
influence” (Kuzio, 2000c) Kuchma could not implement the results of the April 2000 referendum, which would
turn Ukraine into a presidential republic by giving Kuchma unlimited powers. Nevertheless, Kuchma even could
not attempt to get the referendum results into force spontaneously or by a decree, as not for being criticised, but
for a political crisis KuchmaGate broke out. When it was revealed that a recording of conversations conducted
among Kuchma, head of the presidential administration and Internal Affairs Minister, Kuchma was alleged to
be involved in the assassination of the editor of Ukrayinska Pravda, Heorhiy Gongadze (Kuzio, 2001a). Indeed
the tape records contained other discussions of many illegal acts, including undeclared sales of weapons abroad,
reducing powers to parliament, as well as persecution of independent journalists (Kuzio, 2001b) “Ukraine’s centre-
left and centre-right allied against the oligarchic centre for the first time in Ukraine’s political history”, though the
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Communists remained ambivalent about joining the anti-Kuchma camp, and demonstrations started in December
2000 (Kuzio, 2001a). Coupled with the decline in the number of the independent media organs which evoked an
authoritarian period, opposition against Kuchma, supported by more people including students started a protest
via internet. After passing “a no confidence motion in the government” on April 30, 2001, Viktor Yushchenko,
who had refrained from participating in the opposition movement headed by Tymoshenko, was dismissed from
the office (Kuzipo, 2001¢). Simgek (2005) highlights that it was the first time that four-opposition groups, leaded
by Tymoshenko, Yushchenko, the youth activists and Socialists organised a mass mobilisation despite Kuchma’s
pressure (p. 72). Most of the political and civil opponents united for the Ukraine “without Kuchma movement”.
Soon, the pro-Kuchma party started to organise “Ukraine with Kuchma” meetings (Kuzio, 2000b). Nevertheless,
the number of participants of the latter lagged the former.

After the parliamentary election of 2002, Kuchma surprised by his proposal to limit presidential powers in favour
of the prime minister that he vetoed all five of the counterparts presented before. Yet Kuchma and

Viktor Yanukovych appointed to the prime ministry took strict measurements against the opposition activists
such as arresting university students and jamming media organs such as Radio Free Europe which broadcast some
parts extracted from the tapes (Kuzio, 2001b). International Organisations such as the Council of Europe and
the European Union, and many international non-governmental organisations (NGOs) condemned that Kuchma
stressed that this jamming was their internal affair (Kuzio, 2001b).

Orange Revolution

The Communist Party and the Socialist Party were the first opponents of Kuchma from 1993 to 2001, then
Tymoshenko, the leader of the National Salvation Front, participated in the opposition bloc, yet Yushchenko’s party
Our Ukraine’s shift to oppose Kuchma, changed the “colour” of the opposition and the distribution of the seats
of the opponents in the parliament. Our Ukraine gained half of them in the March 2002 parliamentary election,
marking the first time that the Communist Party lost its leading position (Simsek, 2005, p. 85).

On the eve of the presidential election of 2004, Prime Minister Yanukovych was proposed for candidacy to be elected
president as Kuchma’s successor in April 2004, since Kuchma found no support from the parliament dominated
by the Yushchenko-Tymoshenko front (Simsek, 2005, pp. 86-87). That is why Simsek (2005) concludes that the
election of 2004 was not a “purely presidential election,” yet it was the litmus test of either the end of Kuchma’s
second term in office or Kuchma’s de facto third term in the presidency (pp. 86-89). For Simgek (2005), there
were “two main rival camps representing two political cultures: The pro-Yushchenko camp of European versus
pro-Yanukovych camp of Eurasian culture”, there, however there are three candidates of four major opposition
groups “Yushchenko, Symonenko, and Moroz”, run for the election (pp. 86-89).

While Yushchenko focused on domestic issues, with his support for the EU and the NATO membership,
Yanukovych took an anti-NATO position in coherence with his pro-Russian election campaign, during which
he did not fail to declare NATO membership as one of the governmental objectives in 2002. “Projecting the EU
membership goal as unrealistic and only to be pursued as an afterthought to Ukraine’s deep integration with the
CIS,” Yanukovych promised “upgrading Russian to an official language”, as Kuchma did in the 1994 campaign.
Nevertheless, Yanukovych’s Eurasian political culture was criticised for being only a way to find a home in the CIS,
which was not a matter in question in Kuchma’s both election campaigns. Finally, Kuchma was the driving force
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that led people not to vote for Yanukovych, since Yanukovych’s candidacy was perceived as “Kuchma’s Unfinished
Business” (Kuzio, 2005, pp. 10-20).

The first round of Ukraine’s presidential election held on October 31, was followed by the run off between
Yanukovych and Yushchenko on November 21, 2004. According to the results of the second round, Yanukovych
won 49 percent of the total votes casted, while Yushchenko succeeded to attract 46.71 percent of them (Infoukes,
2005). Yet it was calculated that 2.8 million votes had been falsified in Yanukovych’s favour in the second round
(Kuzio, 2004), which Putin congratulated Yanukovych on his victory, two days before the Central Election
Commission announced the results on November 24 (Haran, Pavlenko, 2003).

A great reactionary mass mobilisation against the government organised that the participants of which were wearing
an orange ribbon or a flag, the symbol of solidarity with Yushchenko’s movement in Ukraine (Simgek, 2014, p.
171) Sometimes called the Chestnut Revolution because of the chestnut trees in Kiev, The Orange Revolution
took its name because of “orange,” which was the symbol of this uprising. (Simsek, 2005, p. 92). Most of the
television programmes and the media reports were opponent to Yushchenko in the period between the beginning
of the election campaigns and the release of the results of the first round of the presidential election in Ukraine
to the extent that his poisoning even did not find a place in the national media (Kuzio, 2004).

Protests began on the first day after the second round of election. Beginning on November 22, 2004, the
demonstrators participated in massive protests in cities across Ukraine. In an effort to resolve the problem,
Yushchenko started negotiations with Kuchma, which broke down on November 24, 2004. (Kuzio, 2005, pp.
10-20) Yushchenko urged his supporters to begin the “the Orange Revolution” of general strikes and sit-ins with
the intent of crippling the government and forcing them to concede defeat. On the opposite side, blue-clad
miners rallied in support of Yanukovych in Kiev started counter-demonstrations. However, the pro-Yanukovych
demonstrators were far outnumbered by protesters from Kiev and those arriving from all regions of Ukraine to
protest the electoral fraud. By many estimates, on some days the demonstrators drew over one million people to
the streets (Simsek, 2005, p. 94). For Yanukovych’s supporters, the west and the western NGOs played the key
role in the outbreak of the Orange Revolution, whereas Yushchenko's supporters believed that among others, the
protestors, candidates and their supporters, Ukrainian intelligentsia, and nomenclature played the key role during
the Orange Revolution (Simsek, 2005, p. 95).

Finally a parliamentary vote and a ruling by the Supreme Court denounced round two and refusing to legitimize
it, the Supreme Court ruled that the re-run of the November 21 run off would be held on December 26. After
the round three, the Rada announced that Yushchenko gained 0.15 percent more votes than Yanukovych had.
Yushchenko increased his support in other parts of eastern and southern Ukraine during the repeat of round two

(Simgek, 2005, pp. 95-97).

After the third round of the election, Yushchenko, inaugurating to the post in the late January 2004, appointed
Tymoshenko to the post of prime ministry ($Simgek, 2005, pp. 95-97). Constitutional change with a meaning of
increasing the powers of the prime minister at the expense of the presidency was the first performance of the new
elected president and reform minded ministers. Yet the government lost its support in a short period, for several
reasons, including not arresting those involved in suspicious death of Gongadze (The Guardian, 2005). Crouch
(2005) notes whether the results of the 2004 presidential election were considered victory of the reformist party
of the Ukrainian political scene, or not, it was difficult to insist on the fact that a transition country successfully
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completed transition. In addition to transition performance, the public support dramatically decreased to 37
per cent in August, while it was 52 in April 2005 (Ogan, 2005). In the same line Yushchenko described the
situation in an interview with the BBC on October 16, 2005, by portraying the government “failing as a team”
and therefore “he was forced to take action when the country’s economy stopped growing” (Parfict, 2005). Thus,
it is not wrong to say that the political developments after the Orange Revolution were no more than a political
struggle within a coalition.

Conclusion: Dynamics of Orange Revolution and Beyond

The opposition block including civil and political organisations as well as the protestors, embodied its structure in
2002, with Yushchenko and Our Ukraine’s support to the demonstrations. Tymoshenko and Yushchenko achieved
not only to unite the opposition bloc together, but also enlarge scope of the movement to the population. The
second dynamic of the opposition was a civil initiative ZNAYU (I know). After its foundation by university students,
ZNAYU achieved to gain almost one hundred NGOs support. During the election, volunteers of ZNAYU instructed
voters in many oblasts, while organising seminars on voting behaviour and consciousness. The second civil actor
PORA! (it is time) was a student initiative, founded by a few students, reached up to 30,000 participants, before
the demonstration. PORA! organised the street activists including the camp arena in Kiev.

For Kuchma’s supporters, the demonstrations were not revolution but social metamorphoses. They argue that
Ukraine was democratic state only in formality. The government was dominated by the oligarchs among which
the dispute on privatisation started (Bagyurt, 2005). In fact, Yanukovych’s party Regions of Ukraine, the Socialist
Party, the Communist Party and most of the Russian population believed that the Orange Revolution was built
on a pattern that was first developed in the ousting of Slobodan Milosevic in Serbia and continued with the
Rose Revolution in Georgia (Bagyurt, 2005). For those, there were so many peculiarities of coloured revolutions
which were alleged to be unique result of grassroot campaigning and coalition building among the opposition.
Firstly, extensive work was done by student activists in each of these social movements. The NGOs and student
organizations played a very important role in organizing creative non-violent resistance. Aiming democracy,
liberalism, and national independence, participants protested the authoritarianism of the government. They usually
adopted a specific colour or flower as their symbol. Most of the activists in each of these movements were funded
and trained in tactics of political organization and non-violent resistance by a coalition of Western pollsters.
Professional consultants funded by a range of Western government and non-governmental agencies (Guardian,
2005). The final similarity of the colour revolutions or flower revolutions was the names given collectively to a
series of related movements developing in post-Socialist societies in the Central and Eastern Europe and spread
elsewhere including some places in the Middle East (Simgek, 2005, p. 97).

This paper is aimed to reveal contemporary problems within Ukraine, running the religious fault-line between
Catholicism and Orthodoxy from west to east, by highlighting domestic dynamics of Orange Revolution experienced
10 years earlier than Maidan Demonstrations. However, Ukrainophiles and Russophiles are two challenging identities
in Ukraine, they are not the only one root cause of neither Orange Revolution nor Maidan Demonstrations. It is
demonstrated that the different political identities in Ukraine can unite against common goal such as elimination
of corruption. Therefore, KuchmaGate and electoral fraud were the other factors of mass mobilisations in Ukraine.
Thirdly, problems in transition especially in the economic sector such as high inflation rates were among those
dynamics of Orange Revolution. Lastly the organised civil society especially popular among university students
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were among the dynamics of he mass mobilisation. Therefore, it is stressed that there are not only one but an

account of complex interrelated dynamics of Orange Revolution there.

Consequently, the dramatic change in the public opinion soon after the Orange Revolution pointed out that the
dynamics of transition was not merely related to be identified whether Ukrainophile or Russophile, but also to
those which are overlooked sui generis dynamics of the early period of post-Soviet era. The transition, the post-
Soviet States have experienced, is itself an open-ended process. Therefore this paper argues that the domestic
dynamics of the Orange Revolution in 2004 must be examined in order to better understand the current tendency
of Ukrainian people towards the NATO/West and the Russian world.
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THE POLITICAL ECONOMY OF MIGRATION TODAY
IN THE CONTEXT OF TURKISH EXAMPLE /
TURKIYE ORNEGI BAGLAMINDA GUNUMUZDE
YASANAN GOCUN EKONOMI POLITIGI

Harun Semercioglu’

Abstract

In International Relations, a new perspective has emerged in the analysis of contemporary events and phenomena,
including a holistic approach that encapsulates both political and economic perspectives complementing each
other since 1970s. This study area, conceptualized as “International Political Economy (IEP)”, encompasses many
different subjects such as “development, trade, money and finance, multinational corporations, information and
technology, environment” while “migration” is as a sub-topic. In this study, the conceptual framework of IEP and
migration have been described in the beginning and then the political economy of migration in the world which
has experienced a great increase in recent years would be revealed. As the migration is an important agenda today
for the International Community, the policy would be analyzed while the West executes “realist” approach although
Turkey applies the “people-centered” and “idealistic” one at the continuation of the study. In the conclusion,
political economy and future effects of migration would be assessed in the context of Turkey’s exemplary approach.

Key Words: Migration, Human Movement, Political Economy.

Girig

Ozellikle 1970’lerden sonra uluslararasi iliskileri mevcut yaklagimlarla agiklamakta zorlanan akademi, devletlerin
sadece ici bos bir gii¢ ve giivenlik pesinde olamayacaklari, aslinda siyasal ¢abalarin ekonomik gerekgelerinin
bulundugunu ileri siirmeye baslamistir. Ayni sekilde ekonomik girisimlerin de siyasal yansimalarinin olabilecegi
yolundaki diisiinceler tireterek, zamanla devletlerin salt aktor oldugu yoniindeki realist yaklagimlarinin diginda
goriigler otaya koymustur. Siyaset ile ekonomi arasinda birini digerine ncelikli veya tistiin goren anlayis yerine,
aragtirmacilar bu ikisinin birbirine bagimliligini 6n plana cikararak uluslararasi iligkilerin hem siyasal hem de

ekonomik bakis agilarinin birlikte dikkate alinmasiyla daha iyi anlagilabilecegini ifade etmiglerdir. Bu ¢aligmalar
“Uluslararast Ekonomi Politik (UEP)” adiyla kavramlastirilmistr (Frieden, Lake, 1999: 15 Ates, Gokmen, 2013: 47)

UEP’nin inceleme alanlarindan olan insan hareketleri giiniimiizde aguligint ararmustir. Ozellikle kiiresellesmenin de
etkisiyle sinurlar 6tesine ¢ok daha rahatlikla gerceklestirilen insan hareketleri, son yillarda Ortadogu ve Afganistanda
yaganan catismalar nedeniyle miiltecilerin gogalmasiyla 6nemli bir giindem olusturmusgtur. Yaganan bu insan
hareketleri, giivenlik ve siyasi boyutu kadar devletlerin ve diger uluslararasi aktdrlerin ekonomi politigini de biiyiik
olciide etkilemeye baglamistir. Bu hareketlerin sonuclart devletlerin, uluslararas: érgiitlerin, Hiikiimet Digt Kurulug
(HDK)’larin ve yerel halklarin kendi devletleri i¢inde ve sinirlarinin 6tesinde insanlarla olan iligkilerini, algilarini ve
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goriismelerini sekillendirmektedir. Vasifsiz gdgmen isciler, teknoloji ve endiistri alanindaki profesyoneller, miilteciler,
turistler, terdristler, HDK personelinin kiiresel captaki dolagimi insan hareketlerini olusturmaktadir. Gog ve turizm
olarak iki baslik altunda siniflandirilabilecegimiz bu insan hareketlerinden go¢, ekonomik, sosyolojik, kiiltiirel ve
giivenlik boyutlariyla gliniimiiziin en 6nemli ve karmagik sorunlarindan birini tegkil etmektedir (Balaam, Dillman,

2015: 533).

1. Gégiin Tanimi, Nedenleri ve Benzer Kavramlar
1.1. Gégiin Tanimi ve Nedenleri

Tiirk Dil Kurumu (TDK) Tiirkee Sozlitkte go¢ (migration); “ekonomik, toplumsal, siyasi sebeplerle bireylerin
veya topluluklarin bir tilkeden bagka bir iilkeye, bir yerlesim yerinden bagka bir yerlesim yerine gitme isi, tasgtnma”
olarak tanimlanmaktadir. En ¢ok auf alan gé¢men tanimi, Birlesmis Milletler tarafindan ifade edilmis olan “...
bireyin normal olarak giinliik dinlenme siiresini gecirdigi her zamanki ikametghini degistiren herhangi bir kisi”dir.
Ulkeye iig aya kadar giren bir birey, gogmen degil, bir ziyaretci olarak kabul edilmektedir (OECD/ILO, 2018).
Uluslararast Gog Orgiitii (UGO) ise goii; “uluslararast bir sinirt gegerek veya bir devlet icinde yer degistirmek”
seklinde tanimlayarak “siiresi, yapist ve nedeni ne olursa olsun insanlarin yer degistirdigi niifus hareketleri” oldugunu
belirtmektedir. Buna miilteciler, yerinden edilmis kisiler, yerinden ¢ikarilmig kisiler ve ekonomik gé¢menler dahil
edilmektedir (Gég Terimleri Sézliigii, 2018). Uluslararasi hukukea, emek gocii ve gdgmen iscilerin korunmast ile
ilgili iki gecerli ILO (International Labor Organization) diizenlemesi bulunmaktadir: 97 No.lu ILO Sozlesmesi
(1949) ve 86 sayilt Tavsiye Karari ile 143 No.’lu ILO Sézlesmesi (1975) ve 151 sayili Tavsiye Karart. Ikinci belge,
“istihdam i¢in gd¢” kavraminin “bagka bir iilkede ¢alistirilmak {izere bir iilkeden digerine go¢ eden bir kisi”
anlamina geldigini belirtmektedir (OECD/ILO, 2018). Gégiin literatiirde birgok farkli sekilde tasnif edildigi
goriilse de “i¢ gd¢” ve “uluslararast gd¢” olarak iki temel siniflandirmaya tabi tutmak daha dogru olacakur (Sayin,
Usanmaz, Aslangiri, 2016: 3).

Bu tanimlar ¢ergevesinde, genel olarak gociin nedenlerini sdyle siralamak miimkiindiir: 1) Daimi is ve hayatlarin
devam ettirebilecek kaynaklara ulagmak, 2) daha iyi egitim ve meslek firsatlarini yakalamak, 3) cevresel felaketler ya
da giivenlik tehditleri nedenleriyle yasam alanlarindan uzaklasmak, 4) aile tiyelerinden kopmus olmak suretiyle yeni
bir hayat kurmak, 5) etnik ya da sosyokiiltiirel baski gerekgesiyle yasam cevresini degistirmek (Balaam, Dillman,
2015: 535). Uluslararsi goclin nedenleri ise; tilkeler arasi farkli demografik ve kiiltiirel ozellikler, kapitalizmin
donemsel krizleri ve tilkelerin ekonomik yeniden yapilanma sartlari nedeniyle ortaya ¢ikan olumsuz sartlar, tilkeler
arast gelir farkliliklari ve is imkAnlari ile caugsmalar ve dogal felaketler olarak belirtilebilir (Giilliipinar, 2012: 56).

1.2. Benzer Kavramlar

Gog ile ilgili birbirine yakin ve birbirine benzeyen bir¢ok kavram bulunmaktadir. Yasal olarak ¢ogunlukla ekonomik
nedenlerden dolay1 bulundugu iilkeyi istegi dogrultusunda terk ederek diger iilkeye yetkililerin izniyle yasal yollardan
giris yapip yasalar gergevesinde o iilkede yasayan bireye gogmen (migrant) denmektedir. UGO, gogmen teriminin
“kisisel rahatlik” amactyla ve disaridan herhangi bir zorlama unsuru olmaksizin ilgili kisinin hiir iradesiyle go¢
etmeye karar verdigi durumlari kapsadigini kabul etmektedir. Go¢menin yasal olarak bulundugu tilkeyi terk ederek
diger tilkeye yasa dist yollardan girmesi ya da yasal yollardan girmesine kargin siiresi icerisinde girdigi tilkeyi terk
etmeyerek o iilkede yasamaya/calismaya devam etmesi “yasa dist go¢” (illegal migration) diye adlandirilmaktadur.
Herhangi bir nedenden dolayr zulme ugrayacagi ya da élebileceginden korktugu icin vatandagt oldugu itilkenin
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disinda bulunan ve bu tilkenin korumasindan yararlanamayan, tilkesine donmek istemeyen kisiler “miilteci” (refisgee)
olarak kabul edilmektedir. Ulkesini terk ederek, miilteci oldugu iddiastyla bir bagka iilkeye siginan fakat heniiz
miilteci olup olmadigi hakkinda yetkili merciler tarafindan karar verilmemis kimseler ise “siginmact” (defector)
seklinde ifade edilmektedir. Bir miilteci ya da siginmacinin iilkesi disinda bagka iilkeye yasal ya da yasa dist yollar
ile gitmesi fiili ise “iltica” (asylum) olarak tanimlanmaktadir (Deniz, 2014: 177).

“Gegici koruma” (temporary protection) ise; “menge iilkelerine dénemeyen ftigiincii iilke kisilerinden kaynaklanan
kitlesel bir akinin meydana gelmesi ya da derhal meydana gelebilecek olmast durumunda, ozellikle s6z konusu
kisilerin ya da koruma gerektiren diger kisilerin yararina olarak, siginma sisteminin etkin isleyisi tizerinde olumsuz etki
yaratmadan siginma sisteminin isletilememesi riski varsa, bu kisilere acil ve gecici koruma saglamak amaciyla saglanan
istisnai ozellikteki prosediir” anlaminda kullanilmaketadir. “Diizensiz go¢” (irregular migration) de; “gdnderen, transit
ve alict tilkelerin diizenleme normlarinin disinda gergeklesen hareketler” olarak tanimlanmaktadir (Gég Terimleri
Sozltigii, 2018). Farkli ekonomik firsatlar, istihdam olanaklar ve aile sorumluluklari ¢ercevesinde gittikleri yerler
ile yagadiklar1 yerler arasinda gidip gelme siirecine “déngtisel go¢” (circubar migration) ad: verilmektedir. Ulus-6tesi
akrabalik ve komguluk/ hemsericilik baglanust yardimiyla belli bélgelere yapilan, yerel gidalarin ve sosyal aglarin
kullanildig1, cogunlukla kendi kiiltiirlerini yasayacak sekilde yapilan insan hareketleri ise “zincirleme go¢” (chain
migration) olarak ifade edilmektedir (Balaam, Dillman, 2015: 537).

2. Yaklagimlar ve Teoriler

UEPdeki ¢aligmalarda, gd¢ ve gogmen iliskiler ile ilgili olay ve olgularin digerlerinde oldugu gibi ideolojik
yaklasimlar perspektifinden analiz edildigi goriilmektedir. Giiniimiize kadar gegen zamanda uluslararast géciin
nedenini agiklamak icin akademide ¢esitli teorik modeller olusturulmugtur. Bu farkli yaklagimlar ve teorilerin her
biri ayni seyi agtklamaya caligsa da, bu konu hakkinda ¢alisan degisik yazarlar kendi bakis agilartyla farkli kavramlari,
varsayimlari ve referans gercevelerini kullanmaktadir. Bunlar “realist, liberal, marksist yaklagimlar” ercevesinde
“neoklasik makro-mikroekonomi, cifte isgiicii piyasast ve diinya sistemleri ile yeni go¢ ekonomisi teoriler” olarak
siniflandirilabilir (Balaam, Dillman, 2015: 548; Massey, Arango, Hugo, Kouaouci, Pellegrino, Taylor, 1993: 433).

2.1. Realist Yaklagim

Realist yaklagimlarla yapilan ¢alismalarda, gd¢men iscilerin kalifiye olamamalari ve sosyal giivenceleri olmaksizin daha
az ticretle calisabildikleri icin yerel iscilerin iicretlerini diisiirerek haksiz rekabete yol actig1 savunulmaktadir. Yine
s6z konusu gégmenlerin saglik hizmetleri, egitim ve diger kamu hizmetlerinde yogunluk olugturdugu, bu suretle
devlet biitgesinde ilave yiik meydana getirdikleri ifade edilmektedir. Ayni zamanda, gd¢menlerin bir giivenlik sorunu
olarak da goriildiigii belirtilmektedir. Benzer sdylemler akademide oldugu kadar politikacilar tarafindan da siklikla
kullanilmakeadir. Bu konuyla ilgili olarak, ABD, 1ngiltere, Fransa, Hollanda, Italya ile birlikte tilkemizde de ayni
perspekiften yorumlarin yapildig goriilmekeedir. Milliyetci izler tastyan realist bakis agisinda, gdgmenlerin giivenlik
konularindaki sorunlart artrdigi, gégmenlerin sosyal ve kiiltiirel bozulmaya neden oldugu, kamu biitgesine ilave
ekonomik yiikleri ekleyerek halkin kaynaklarindan pay akrarildigs savunulmaktadir (Balaam, Dillman, 2015: 548).

2.2. Liberal Yaklagim

Liberal yaklasimdaki yazarlar gé¢men iscilerin serbest piyasa sisteminin dogal bir unsuru oldugunu ifade ederek
insan hareketlerinin serbest¢e yapilmasina izin verilmesi gerektigini savunmakeadir. Yine, bu bakis agisindakiler
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tarafindan gogmen iscilerin yerel isgiiciiniin pahali ve yetersiz oldugu tilkelerde bu gé¢menlerin ekonomik biiytimeye
katki yapabilecegi ifade edilmektedir. Ayrica, bu yabanct isciler dolayisiyla isgiicii maliyetinin azalacagi, boylece
tiiketicilerin daha ucuza mal alma imkanina sahip olacag, isverenlerin de bu sayede daha kazancli hale gelecegi
ileri stiriilmektedir. Téim bunlarin sonucunda, ekonomik biiytimenin olumlu etkilenecegi da belirtilmekeedir
(Balaam, Dillman, 2015: 548).

2.3. Marksist Yaklagim

Marksist (yapsalcr) yaklasimda ise, gociin kiiresel gelir adaletsizligin ve kapitalizmin sonucu oldugu, gdgmen iscilerin
kapitalist sistemdeki gelismis ve gelismekte olan tilkeler tarafindan somiiriildiigii savunulmaktadir. Adaletsiz oldugu
ileri siiriilen “kapitalist kiiresel sistemde” tiretimin ve uluslararast ticaretin kurallarinin yeniden yapilandirilmasina
ihtiya¢ oldugu belirtilmektedir. Bu bakis agisinda gd¢men isciler, toplumlarin sinif yapisinin ayrilmaz bir parcast
olarak griilmekeedir; ciinkii nesnel olciitlere uygun olarak, bunlar da isci sinifini olusturmakea ve digerleri
gibi sermaye tarafindan ayni sekilde kullanilmakeadir. Marksist yaklasimda diger goriigleri savunanlarin, sinif
dayanigmasinin gelismesine meydan okumak suretiyle, sermayenin stratejisine katki yaptiklart diisiiniilmektedir
(Balaam, Dillman, 2015: 548).

2.4. Neoklasik ve Yeni Go¢ Ekonomisi Teorileri
2.4.1. Neoklasik Makroekonomik ve Mikroekonomik Teoriler

Neoklasik makroekonomik teoride, gociin sermaye ve emegin cografi esitsiz dagilimindan kaynaklandig, arzin
itmesi ve talebin gekmesi sonucu olustugu belirtiimektedir. Bu teoriye gore, tilkeler arasindaki ticret farkliliklarin
giderek azalmasiyla emek hareketleri de azalacak ve nihayetinde son bulacakur (Giilliipinar, 2012: 58) Yine bu
teoride, iilkeler arasindaki ticretler ve istihdam kogullarindaki farkliliklari ile gelir maksimizasyonu igin bireysel
kararlarin 6ncelikli oldugunu savunulmakeadir. Ote yandan, yalnizca isgiicii piyasalarini degil, cesitli pazarlardaki
kosullar dikkate alinir. Bu teoride goc, aile geliri risklerini en aza indirmek veya aile {iretim faaliyetleri tizerindeki
sermaye kisitlamalarinin istesinden gelmek icin alinan bir hane karari olarak goriilmekee, uluslararast gogiin ise, i¢
muadili gibi, isgicii arz ve talebindeki cografi farkliliklardan kaynaklandigy belirtilmektedir. Bu perspektifin kabul
ettigi varsayimlar olarak sunlar saytlmaktadur: 1) Isgilerin uluslararast gocii, iilkeler arasindaki iicret oranlarindaki
farkliliklardan kaynaklanmaktadir, 2) iicret farkliliklarinin ortadan kaldirilmasi, emegin hareketini sona erdirecek
ve bu tiirden farkliliklarin yoklugunda go¢ meydana gelmeyecektir, 3) isgiicii piyasast, uluslararas is akiglarinin
tegvik edildigi temel mekanizmalardir, diger tiir piyasalarin uluslararasi go¢ konusunda 6nemli bir etkisi yoktur, 4)
hiikiimetlerin go¢ akiglarint kontrol etme yolu, génderim ve/veya aldatci iilkelerde isgiicii piyasalarini diizenlemek

veya etkilemektir (Massey vd, 1993: 433-434).

Makroekonomik modele karsilik, mikroekonomik modelde bireysel secim s6z konusudur. Bu teoride bireylerin
faydayr maksimize ettigi, bu maksatla refah ve gelirlerini artiracak tilkeyi aragtirarak fayda maliyet hesabiyla uygun
olant segtikleri savunulmaktadir (Giilliipinar, 2012: 60). Insanlar becerilerine gore en iiretken olabilecekleri yere
tasinmayt tercih ederler. Uluslararasi gog, bireysel olarak da bir sermaye yatirimunt igerir; emek karsiliginda daha
yiiksek ticretleri yakalayabilmeden once, seyahat etmenin maddi yiikiinii, is ararken ve yeni bir dil ile kiileiirii
ogrenme cabalarini igeren belirli faaliyetleri iistlenmek durumunda kalirlar. Tlave olarak, yeni bir isgiicii piyasasina
uyum saglamada yasanan zorluklar ve eski iilkelerindeki sosyal ve kiiltiirel baglar1 kesmek suretiyle olusan psikolojik
maliyetleri de tistlenmek zorundadirlar (Massey vd, 1993: 436).
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2.4.2. Yeni Go¢ Ekonomisi Teorisi

Son yillarda neoklasik teorinin varsayimlarinin ve sonuglarinin goguna meydan okumak icin “yeni bir gé¢ ekonomisi”
teorisi ortaya ¢ikmistir. Bu yeni teorinin 6nemli bir degerlendirmesi olarak go¢ kararlarinin, insanlarin yalnizca
beklenen geliri maksimize etmek icin degil, ayni zamanda riskleri en aza indirmek ve gevsetmek icin tek tek bireysel
aktorler tarafindan degil, toplu olarak faaliyet gosterdikleri daha biiyiik sayidaki ilgili aileler veya hane halklar:
tarafindan yapilmasidir. Bu teoride gd¢iin amaglari sorgulanirken, makro ve mikro tiim baglanular da incelenir.
S6z konusu baglanular uluslararast iligkiler, sosyal karsilasmalar, aile ve sosyal aglar olarak tasnif edilebilir (Massey

vd, 1993: 436).

Neoklasik gd¢ ve yeni go¢ ekonomisi teorileri, uluslararasi gociin kokenleri ve dogast hakkinda farkli sonuglar
ortaya ¢ikarsa da, her ikisi de mikro diizeyde karar modelidir. Karar vermeyi tistlenen birimler (birey veya hane),
maksimize edilen veya en aza indirilen gelir veya risk hakkinda karar vermenin ekonomik baglamu ile ilgili
varsayimlara dayanur. Ikili emek piyasast teorisi, bu rasyonel segim modellerinden farklilagarak, uluslararast gog
olgusunun sadece bireylerin aldig1 kararlardan kaynaklanmadigini ve modern endiistriyel toplumlarin i¢sel emek
taleplerinden kaynaklandigini savunmaktadir (Massey vd, 1993: 440).

2.5. Diinya Sistemi Teorisi

Temellerini Marksist ideolojiden alan ve Wallerstein’in bagini ¢ektigi yazarlarin savundugu diinya sistemi teorisinde,
uluslararast gociin temel nedeni kapitalizm olarak goriilmekeedir. Bu teoride uluslararasi ticaret kapitalizmin
kiiresel capta yayginlasmasina neden olan merkez, ¢evre ve yari ¢evre arasindaki isbsliimii ve etkilesim tarafindan
belirlenmektedir (Balaam, Dillman, 2015: 194). Uluslararast go, kiiresellesme ve giiclii kapitalist tilkelerin zayif
ekonomilere niifuz ederek bir diinya sistemi olusturmasinin bir sonucudur. Kapitalizm Bati Avrupa, Kuzey Amerika,
Okyanusya ve Japonyadaki merkezden diga dogru genisledikge, diinyanin giderek daha biiyiik boliimleri ve insan
nitfusunun artan paylart diinya pazar ekonomisine dahil edilmistir. Cevre tilkelerin kontroliinde bulunan hammadde
kapitalist yayilmanin etkisiyle merkez iilkelerin kontroliine ge¢mektedir. Gelismis merkez iilkelerdeki isci agigy,
cevre lilkelerden buralara isci goglinii ortaya ¢ikarmaktadir (Massey vd, 1993: 445).

3. Gog¢ ve Ekonomi Politigi
3.1. Uluslararasi1 Gog

Tarih boyunca gégler diinyanin en énemli insan hareketlerini olusturmustur. Kiiresel 6lgekee degisik nedenlerle
yerlerinden hareket ederek farkli cografyalara giden gogmenler ile ilgili Birlesmis Milletler (BM) nezdinde UGO
faaliyetlerini yiiriitmekte ve farkli ¢alismalar yapmaktadir. BM’ye gore, 2017 yilinda kiiresel olarak 258 milyon
uluslararast go¢gmenin bulundugu tahmin edilmektedir. Tablo-3'de s6z konusu gocmenlerin 1990-2017 yillar:
arasindaki sayilart bolgelere gore gosterilmistir. Bunlardan, gelismekee olan iilkeler (Giiney) diinya gé¢menlerinin
% 43’iine ev sahipligi yaparken, yaklasik % 57’si gelismis bolgelerde (Kuzey) bulunmakeadir. Ayni yil 146 milyon
uluslararasi gégmenin 89 milyonu (% 61’i) gelismekte olan bir tilkeden kaynaklanirken, 57 milyonu (% 39’u)
Kuzeyden dogmustur. Bunun yani sira Giineyde yasayan 112 milyon gégmenin ise 97 milyonu (% 87si) diger
gelismekte olan bolgelerden kaynaklanirken, 14 milyonu (% 13’ii) Kuzeyden gergeklesmektedir (BM Uluslararast
Go¢men Raporu, 2017).
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Tablo-1: Gelir Diizeyi ve Bilgelere Gore Uluslararas: Gogmen Sayisinin Degisimi ve Yilltk Degisim Orant (1990-2017 Yillary).

Uluslararasi1 Gé¢men Sayis1 (milyon) Gogmen sal);:;;;Y(l:/{:)k Ortalama

1990 2000 2010 2017 1990-2000 | 2000-2010 | 2010-2017
Diinya (Toplam) 152,5 172,6 220,0 257,7 1,2 2,4 2,3
Gelismis Bolgeler 82,4 103,4 130,7 146,0 2,3 2,3 1,6
Gelismekte Olan Bélgeler 70,2 69,2 89,3 111,7 -0,1 2,6 3,2
Yiiksek Gelirli Ulkeler 75,2 100,4 141,8 164,8 2,9 3,5 2,2
Orta Gelirli Ulkeler 68,5 64,0 70,2 81,4 0,7 0,9 2,1
Diisiik Gelirli Ulkeler 8,5 7,7 7,5 70,9 -1,0 -0,2 5,3
Afrika 15,7 14,8 17,0 24,7 -0,6 1,4 5,3
Asya 48,1 49,2 65,9 79,6 0,2 2,9 2,7
Avrupa 49,2 56,3 70,7 77,9 1,3 2,3 1,4
Latin Amerika 7,2 6,6 8,2 9,5 -0,9 2,3 2,0
Kuzey Amerika 27,6 40,4 51,0 57,7 3,8 2,3 1,8
Okyanusya 47 5,4 7,1 8,4 1,2 2,8 2,4

(Kaynak: BM Uluslararas: Gogmen Raporu 2017, http:/fwww.un.org)

Tablo-1'deki verilerden 2017 yilinda Asya ve Avrupanin tiim diinyadaki go¢menlerin yiizde 60’indan fazlasina,
yaklagik 80 milyona, Asyanin 80 milyon ve Avrupanin da 78 milyon uluslararasi go¢mene ev sahipligi yapugt
anlagilmakeadir. Yine, Kuzey Amerikanin 58 milyon uluslararast géemen ile iigiincii en biiyiik sayiy1, ardindan
Afrika (25 milyon), Latin Amerika ve Karayipler (10 milyon) ve Okyanusya (8 milyon) nin geldigi goriilmekeedir.
1990 yilinda yaklagik 152 milyon olan diinyadaki tiim gé¢men sayisinin 2017 yilinda 258 milyona yiikselerek,
yaklagtk % 70 oraninda artugi goriilmekeedir.

1990 ve 2017 yillart arasinda ABD'deki gé¢men sayisina yilda ortalama 1 milyon eklenerek, toplam gé¢men sayisinda
en biiyiik arusini yasayarak 26,5 milyon gé¢mene ulagmustir. Ayni donemde Suudi Arabistan 7,2 milyonla ikinci
en biiyiik sayiy1 agirlamig, bunu Birlesik Arap Emirlikleri (7 milyon), Almanya (6,2 milyon) ve Birlesik Krallik
(5,2 milyon) izlemigtir. 2010°dan 2017’ye kadar olan dénemde, gé¢ modelleri 6nemli 8l¢iide degismistir. Kuzeyde
ABD, Cin, Hindistan ve Meksika mengeli go¢menlerin gogunlukta oldugu en biiyiik on varis iilkesi arasinda yer
almusuir. Giineydeki diger yedi koridorun altist Asyada ve bir tanesi de Giiney Sudan-Uganda arasinda yer almustir.
Suriye, Asyadaki en biiyiik alu gé¢ koridorunun {igiiniin yer aldig iilke haline gelirken, diger ii¢ koridorda da
Bat1 Asyada petrol iireticisi iilkeler arasinda olugmustur. Suriyedeki catisma nedeniyle komsu iilkelerde, &zellikle
Tiirkiye, Urdiin ve Liibnanda yasayan miilteci sayisinda biiyiik bir artis goriilmiistiir (BM Uluslararast Gégmen
Raporu, 2017).
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3.2. Uluslararasi: Gégiin Ekonomi Politigi

Ekonomik Kalkinma ve Isbirligi Orgﬁtﬁ (Organisation for Economic Co-operation and Development-OECD)’niin
“Gogmenlerin Gelismekte Olan Ulke Ekonomisine Etkileri” adli raporunda gogmenlerin bulunduklart iilkenin
ekonomisinde yarattiklari farkli boyutlariyla soyle siralanmistir (OECD/ILO, 2018): 1) Isciler olarak; isgiicii
piyasastnin bir pargast olustururlar. Ulkenin gelir dagilimint degistirerek yerel yaturim dnceliklerini etkilerler. 2)
Ogrenciler olarak; kendileri ya da gocuklari egitim goren insan kaynagi mevcudunu artirir ve bilginin yayilmasina
katkida bulunurlar. 3) Girisimci ve yatirimer olarak; istihdami arurarak is firsatlart yaraur ve yenilenmeyi tegvik
ederler. 4) Tiiketiciler olarak; i¢ ve dis talebin artirilmasina katkida bulunurlar. Mal ve hizmetlerin fiyatlarini ve tiretim
seviyesini artirarak ticaret dengesine etki yaparlar. 5) Tasarruf edenler olarak; sadece tilkelerine para gondermekle
kalmayip, tasarruflariyla bulunduklar: iilkenin bankacilik sistemine katki yaparlar. 6) Vergi miikellefleri olarak;
kamu biitgesine katkida bulunurlar ve kamu hizmetlerinden faydalanirlar.

2017 yili BM Uluslararast Gégmen Raporunda, gégmenlerin ulusal kalkinma ve uluslararasi ekonomiye olan
biiyiik etkisini etkisinin gdsteren 440 milyar dolar1 (2015 yili verileri) degerindeki para transferini gelismekte
olan iilkelere gonderdikleri yer almistir. Yukarida ifade edilen hususlar ve istatistiki bilgiler gé¢men konusunun
hem devletler i¢in hem de kiiresel sistem i¢in ne kadar éncelikli bir sorun haline geldigini ve UEP’deki 6ncelikli
inceleme konularindan birisi oldugunu gdstermekeedir.

3.3. Tiirkiye’de Gogiin Tarihsel Siireci

Anadolu gerek Osmanli Devleti’nin son déneminde, gerekse de mirascist Tiirkiye Cumhuriyeti olarak bircok go¢
dalgastyla karst karstya gelmistir. Bunun nedenleri olarak; Islam 4lemi ile Hiristiyan iilkeleri arasindaki kitalararast
cografi konumu, etrafinda cereyan eden savaglar ve etnik baskilar, bereketli topraklart ve giizel iklimi, dini nedenler
ve halkin misafirperverligi gibi hususlari saymak miimkiindiir. 1850’li yillarda Kirim Tatarlariyla baglayan gog
dalgalarini, sonrasinda Giircii ve Cerkezler basta olmak tizere Dagistanlilar, Cegenler, Lazlar ve Azeriler gibi
Kafkaslarda yasayan halklarla birlikte go¢ hareketleri devam etmistir. Kuzeyden alinan bu go¢lerin yani sira diger
bir 6nemli go¢ dalgasini ise bu topraklara yiizlerce yil 6nce yerlesmis Tiirklerle beraber, bu bélgede yasayan Arnavut,
Bosnak, Pomak vb. diger halklar olusturmustur. Avusturya-Macaristan Imparatorlugu Bosna’y1 isgal ettikten sonra
1918’¢ kadar Bosnadan Tiirkiye'ye dort biiyiik go¢ dalgas: seklinde gdgler de yasanmugtir. Osmanlr'ya gelen gocler
arasinda ok sayida Yahudi de yer almigtur. Cumhuriyet déneminin ise en énemli ve ilk go¢ hareket, 1923 yilinda
esaslart belirlenen Tiirk-Yunan miibadelesi ile gerceklesmis ve 1922-1938 yillari arasinda Yunanistandan 384 bin
kisi gelmistir. Diger 6nemli bir gé¢ hareketi 1920-1950°li yillar arasinda yasanan Yugoslavya-Makedonyadan
Tiirkiye'ye gelen 305 bin civarindaki toplulukeur. 1920-1980’li yillarin bast arasinda Bulgaristandan da 500 bin
civarinda insan gog etmistir. Yine, Tiirkiye nin ilgi alaninda olan, 1970’lerin sonunda yasanan Iran Islam Devrimi,
Afganistan Savagi, 1990’1 yillarin bagindaki Kérfez ve Bosna-Hersek Savaslari sonrasinda farkli sayidaki kitleleri
kapsayan gog dalgalart olusmustur (Gog Idaresi Genel Miidiirliigii Kitlesel Akinlar, 2018).

3.4. Giiniimiizde Ulkemizde Yaganan Gog ve Ekonomi Politigi

Cumhuriyet tarihinin en 6nemli go¢ dalgasi olarak Suriye'deki catigma sonrasi yasanan ve giiniimiiz itibariyle 3,5
milyonu gegen kitlesel insan hareketini gérmek miimkiindiir. 2011 yilinda baglayan Suriye krizinden bu yana
diinya kamuoyunun duyarsiz kalmasina kargilik Tiirkiye “acik kapr politikasi” izlemis ve Suriyelileri Gegici Koruma
Statiisii altinda misafir etmistir. Suriye i¢ savaginin baglamasiyla birlikte 2011 yilinin Nisan ayinin sonu itibariyle ilk
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olarak 252 kisi siginmaci olarak Suriye'den Tuirkiye'ye gelmistir. Caugmalarin artmastyla birlikte Tiirkiye'ye siginan
Suriyeli sayist katlanarak artmug; kitlesel bir akin baglamus, gelen Suriyelilere “Gecici Koruma Statiisii” verilmistir
(T.B.M.M. Gé¢ ve Uyum Raporu, 2018: 75). 2011 yilinda 252 kisi olarak baglayan Suriyelilerin gocii Temmuz
2018 itibariyle 3.554.072 kisiye ulagmustr (Grafik-1).

Grafik-1: Yillara Gore Gegici Koruma Altindaki Suriyeli Gogmenler (Temmuz 2018 Itibariyle).

(Kaynak: 7.C. I¢isleri Bakanligr Gog ldaresi Genel Miidiirligii, http://www.goc.gov.tr/)

Suriyelilerin Tiirkiye'de yarattigs etkilerini alt boyutta degerlendirmek miimkiindiir: 1) Insan haklart ve uluslararast
hukuk, 2) egitim, 3) sosyokiiltiirel 4) giivenlik ve asayis, 5) saglik, 6) ekonomik. Belirtilen etkiler diger boyutlarryla
beraber ¢ok katmanli bir yap1 olusturmaktadir.

3.4.1. Insan Haklar1 ve Uluslararast Hukuk Boyutu

18 Mart 2016 tarihinde Turkiye'nin Avrupa Birligi (AB) ile yapugi mutabakatla, diizensiz gocle miicadelede
caydiricihig arturmak ve iilkemiz tizerinden yasadist yollarla Avrupa’ya gecisleri 6nlemek icin 6nemli bir adim
aulmugur. Tiirkiye'deki gocler ile ilgili konular icin yasal dayanak 11 Nisan 2013 tarihli Resmi Gazetede yayimlanan
“6458 sayili Yabancilar ve Uluslararast Koruma Kanunu (YUKK)” dur. Séz konusu kanun ile insan haklar:
temelinde, 6zgiirliik ve giivenlik arasindaki hassas dengenin korundugu, uluslararasi insan haklart normlarina ve

AB miiktesebatina uyumlu, gé¢ alaninda ihtiya¢ duydugumuz hukuki, idari ve fiziki alt yapiya uygun, etkin ve
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yonetilebilir bir gd¢ sistemi kurulmasi amaglanmugtir. Bahse konu kanuna dayanilarak ¢ikarilan ve 22 Ekim 2014
tarihinde yiiriirliige giren “Gegici Koruma Yonetmeligi” uyarinca iilkemizde bulunan Suriye vatandaslarinin hukuki
statiisit “gegici korunan”dir. (T.B.M.M. Gé¢ ve Uyum Raporu, 2018: 16).

Uluslararas: hukukta miilteciler ile ilgili olarak Tiirkiye'nin taraf oldugu sdzlesme ve protokoller bulunmaktadir.
Bunlardan en temel diizenleme olarak goriilebilecek olan “Miiltecilerin Hukuki Durumuna Dair Sézlesme” BM
Genel Kurulu'nun 14 Aralik 1950 tarih ve 429 (V) sayili karariyla kabul edilmis, 28 Temmuz 1951 tarihinde
Cenevrede imzalanmig ve 43’tincii Maddeye uygun olarak 22 Nisan 1954 tarihinde yiiriirlige girmistir. Tiirkiye
Sozlesmeyi 24 Agustos 1951 tarihinde imzalamis ve 29 Agustos 1961 tarihinde Sézlesmenin 42’nci maddesinde
taninan haktan yararlanarak ihtirazi kayitla ve ilisik deklarasyonla onaylamistir. 359 Sayili Onay Kanunu 5 Eyliil
1961 giin ve 10898 Sayilt Resmi Gazetede yayimlanmustir. Yine, BM’nin “Miiltecilerin Hukuk Statiisiine Iliskin
Protokol” 31 Ocak 1967 tarihinde imzaya acilmis, 4 Ekim 1967 tarihinde ise yiiriirliige girmistir. Tiirkiye, 1
Temmuz 1968 tarihli ve 6/10266 Sayili Bakanlar Kurulu Kararr'yla Protokole kaulmugtir. Protokol, kisilerin herhangi
bir cografi veya zamansal sinirlama olmaksizin, miilteci statiisiine dahil edilmeleri diisiincesinin etkisiyle ortaya
cikmugtir. Zira 1951 tarihli Cenevre Sozlesmesi 1 Ocak 1951 tarihinden énce meydana gelen olaylar sonucunda
miilteci olanlara iligkin diizenlemeler icermektedir. Ayrica Cenevre Sozlesmesi uyarinca cografi sinirlama getirmek
miimkiindiir. 1967 Protokolii ile ise bu cografi ve tarihe iliskin sinirlamalart kaldirma amacr giitmektedir. Tiirkiye,
1951 Cenevre Sozlesmesine taraf olan devletlere, cografi sinirlama beyanlarini 1967 Protokolii bakimindan da
gecerli kilma hakki veren Protokoliin I’inci maddesinin 3’iincii fikrast uyarinca, cografi alandaki sinirlamay: kendisi
agisindan devam ettirmistir. Sonug olarak, Tiirkiye tarihsel sinirlamanin kaldirlmasina yénelik olarak Protokolii
onaylamis, ancak cografi ¢ekince sartint devam ettirmistir (T.B.M.M. Gé¢ ve Uyum Raporu, 2018: 18-23).

3.4.2. Egitim Boyutu

Suriyeli go¢menlerin egitimi toplumsal entegrasyon i¢in ¢ok 6nemli bir husustur. Konuyu 6niimiizdeki donemde
ortaya ¢ikabilecek bircok sorunun temelini olugturabilecek “egitimsiz ve Tiirk¢e bilmeyen go¢menlerin azalulmast”
olarak gérmek dogru bir yaklagim olacaktir. 2017 yilinda resmi okullar ve gegici egitim merkezleri araciligiyla
okullagtirilan Suriyeli cocuk sayisi 618.948dir. Siginma kamplarinda kurulmus bulunan gegici egitim merkezlerinde
Suriyeli ¢ocuklara egitim verilmektedir. Bu merkezlerde egitim géren gocuk sayist 80 bin kadardir ve bu egitimler
12. sinifa kadar verilebilmekeedir. Gegici egitim merkezlerinde Tiirk ve goniillii Suriyeli 6gretmenler tarafindan,
Bakanlik tarafindan gdzden gecirilmis Suriye miifredat okutulmakea, haftada en az alt saatlik Tiirkge dersi zorunlu
kilinmaktadir. Siginma kamplart disinda bulunan gegici egitim merkezlerinde ise 167 bin dgrenci egitim ve 6gretime
devam etmektedir. Okullagmig ¢ocuk orani % 65’e ulasmustir. Resmi okullarda ve gegici egitim merkezlerinde 6grenim
gdren dgrencilerin egitim kademelerine gore okullagsma oranlart anaokulunda % 35, ilkokulda % 98, ortaokulda %
53, lise egitimi ise % 23 olarak gerceklesmistir. Buna gore okullasmanin en ¢ok oldugu egitim kademesi ilkokul,
en az oldugu egitim kademesi ise lise egitimidir. Ayni yilda resmi okullara giden Suriyeli ¢ocuk saysi 351.135’¢
ulagmugtir. Milli Egitim Bakanligi (MEB) verilerine gore; tilkemizde kamp ici 31, kamp dist 401 olmak tizere 432
gecici egitim merkezi bulunmaktadir. Bu kamplarin illere gore dagilimi incelendiginde Gegici Egitim Merkezlerini
en yogun oldugu iller sirastyla; Hatay (120), Istanbul (66), Gaziantep (52) ve Sanliurfa (43)’dir. MEB’na bagli resmi
(gegici egitim merkezleri diginda) 14.742 okulda kitlesel gocle tilkemize gelen 312.234 gegici koruma altundaki
Suriyeli ve 35.126 Irakli olmak tizere toplamda 347.360 6grenci Tiirkge miifredatla egitim gormektedir. 21 ilimizdeki
338 gecici egitim merkezlerinde ise tamamu Suriyeli olmak {izere 260.416 8grenci yogun Tiirkge 8gretimi temel
olmak kaydiyla egitim gormektedir. Ayrica acik okullara kayitlt 8.575 6grenci bulunmakreadir. Toplamda 616.351
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ogrencinin egitime erigimi saglanmus, okul ¢agindaki tiim ¢ocuklarin okullagtirilmasi hedeflenmistir (T.B.M.M.
Go¢ ve Uyum Raporu, 2018: 88-89).

3.4.3. Sosyokiiltiirel Boyutu

2011 yilinda Suriye sinirindan gelen ilk siginmacilar Hatay Yayladag: sinir kapisindan giris yapmuglar, Alunézii ve
Boynuyogunda kurulan gegici barinma merkezlerinin hizla dolmast ve kitlesel akinin devam etmesi {izerine daha
kapsamli merkezler kurulmast yoluna gidilmis ve Kilis Onciipinar gegici barinma merkezi kurulmustur. Gegici
barinma merkezlerinde barinma ve beslenme hizmetinin yani sira saglik, giivenlik, sosyal aktivite, egitim, ibadet,
terciimanlik, haberlesme, bankacilik, market, 1stnma, altyapy, itfaiye, psiko-sosyal destek hizmetleri verilmektedir.
Gegici Barinma Merkezlerindeki Suriyeli Gogmenler farkls yerlerde konuglanmis olan merkezlerde bulunmakeadir. En
ok Suriyeli (72.079 kisi) Sanlrfadaki merkezlerde bulunmaktadir. Diger illerdeki gegici barinma merkezlerindeki
Suriyeli sayis1 Tablo-2’te gosterilmistir.

GECICi BARINMA MERKEZLERI TOPLAM
SANLIURFA 72079
GAZIANTEP 23503
KILIS 22513
KAHRAMANMARAS 16571
MARDIN 2580
HATAY 16981
ADANA 26379
ADIYAMAN 8738
OSMANIYE 14080
MALATYA 9.392
TOPLAM 212.816
GECICi BARINMA MERKEZLERI DISINDA KALAN SURIYELI SAYISI 3.341.256
ULKEMiZDE BULUNAN TOPLAM SURIYELIi SAYISI 3.554.072

Tablo-2: Gegici Barinma Merkezlerindeki Suriyeli Gogmenler.

(Kaynak: 7.C. [gisleri Bakanligr Go¢ Idaresi Genel Miidiirliigii, http://www.goc.gov.tr/)

Gog Idaresi Genel Miidiirliigii verilerinde, Suriyeli gégmenlerin 210.000 civarindaki bir kismi gegici barinma
merkezlerinde misafir edilirken, bilyiik bir gogunlugunu (yaklagik 3.330.000) da bunlarin disinda yerel halkla
birlikte yasayanlar olusturdugu belirtilmektedir. Suriyelilerin en yogun olarak bulundugu sinir bolgesinde, Kiliste
neredeyse il niifusu kadar Suriyelinin bulundugu (131.041- % 96,13), Sanlurfada ise niifusun '4’ti kadar (473.497-
% 23,84) bulunduklar: belirtilmektedir. En ¢ok Suriyeli Gé¢men olan diger iller sirastyla; Hatay (442.966),
Gaziantep (389.021), Adana (217.403) ve Mersin (209.420) en az ise Artvin (36)dir.

Bahse konu Suriyelilerin 6zellikle Istanbul, Ankara, Adana, Izmir, Bursa, Mersin, Gaziantep gibi biiyiik kentlerde
mabhalleler olusturmaya bagladigr degisik haber kaynaklarinda yer almaya baglamistr. Soz konusu gettolasma
beraberinde sosyokiiltiirel sorunlari da beraberinde getirmeye baglamisur. Konuyla ilgili yapilan agiklamalarda,
bu insanlarin sadece yaklasik % 30’unun iilkelerine geri donmeyi planladiklarina dikkat ¢ekilerek, “orta ve uzun
vadede ortaya cikabilecek tehditler oldugunu, en yaygin problemin ise kentsel yerleskeler tizerinden gerceklesecegi”
belirtilmektedir. Yine, “buralarda gerceklesen gettolasmada tek tip insanin, ayni etnik kimlik ayni kéken ayni dil
tizerinden birlestigi, bu insanlarin burada kalmaya devam etmesi halinde kendi dillerini konusmaya ve Suriyede
yasadiklart kiiltiirii burada devam ettirmeye calisacaklart” ifade edilmektedir. [lave olarak, “evlilikler yoluyla olusan
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karma etnik yapidaki niifusun egitiminin sorun olusturabilecegi, is hayatinda sorunlarin yaganabilecegi ve bunlarin
neticesinde yerel halkta yabanci diigmanliginin artabilecegi” belirtilmektedir (Hiirriyet, 2018a). Diger taraftan,
Suriyelilerin yogun olarak yasadiklart yerlerin Tiirkiye goriiniimiinden uzaklagarak, Suriyedeki bir mahalleye
benzemesi ve buradaki ev, diikkin gibi gayrimenkullerin kiralarinin da agir1 derecede artuginin gozlemlendigine
dikkat ¢ekilmekeedir (Yenicag Gazetesi, 2018).

3.4.4. Giivenlik ve Asayis Boyutu

Giivenlik ile ilgili yasanan temel sorunlarin baginda Suriyelilerin sinira yakin bolgelerdeki kamp alanlarina sinirin
otesinden atlan bomba ve fiize tehdidi gelmekeedir. Tiirkiye sinirina yakin bolgelerde ISID/DAES ve PKK/PYD/
YPG gibi teror drgiitlerinin etkin olmasi, bolge halkiyla birlikte barinma merkezlerinde yasayan Suriyeli goemenler
de kendini terdr saldirilarina agik hissetmesine neden olmaktadir. Suriye kaynakli terdr eylemlerinin yani sira sinir
otesinde meydana gelen caugmalar sebebiyle Suriyeden Tiirkiye'ye diisen mermi, bomba, havan topu vs. sebebiyle
de onlarca Tiirk vatandast hayatint kaybetmis, yiizlercesi de yaralanmustir. Tiirkiyedeki Suriyeliler arasinda tersr
orgiitii mensuplarinin olmast ihtimali de bélge halki ve gd¢menlerin her an bir provokasyona veya terér eylemine
maruz kalabilecegi endisesine sebep olmaktadir (Uzman, 2016: 144-145).

Bu konudaki diger bir husus, “yerel halkin Suriyeliler nedeniyle mahallelerinde asayisin bozuldugu” yéniindeki
iddiasidir. Yapilan aragtrmalarda da hursizlik, fuhus, gasp ve kamu malina zarar verme suglarini Suriyelilerin
yaygin olarak isledikleri yoniinde toplumda giiclii bir kanaat olustugu belirtilmektedir. Sanlurfada yapilan bir
aragtirmada, ankete kaulanlarin % 56,3’ Suriyeli siginmacilarin gelisiyle birlikte kentte sug oranlarinin artugina
inanmakeadir. Kiliste yapilan bir calismada ise, % 69,5’ Suriyeden gelen siginmacilar icinde Tiirkiyede karmasa
cikarmak isteyenlerin olduguna inanmakta, % 80,5’i Suriyelilerin Tiirkiyede her yere serbestce gitmesini dogru
bulmazken, % 77,5’ Suriyeli siginmacilarin sug oranini arurdigini diistinmekeedir (Karasu, 2018: 63). Soz konusu
iddia bazi basin organlarinda da yer almigtir. Ulusal bir gazetenin 15.05.2016 tarihli haberine gdre, “50 bini agkin
Suriyeliye ev sahipligi yapan Gaziantep'te Suriyelilerin karistigi sug sayisinin, 2015’te bin 926 oldugu ve suglarin
agirlikla kasten yaralama ve hirsizlik vakalarindan olustugu” ve “Kiliste islenen suglarin % 30’unun Suriyeliler
tarafindan gergeklestirildigi” iddia edilmistir (Sozcii, 2018). Yerel basinda 11.04.2017 tarihinde ¢ikan benzer bagka
bir haberde ise, “esnafin son zamanlarda hirsizlik olaylarinin sik sik yasandigi mahallede tedirgin oldugu, bélgeye
Suriyeli miiltecilerin gelmesi ile hirsizlik olaylarinin arttug)” belirtilmektedir (Giines, 2018). Bu iddialara kargin
Polis Akademisince 2017 yilinda yayimlanan bir raporda “bu tiir haber ve arasurma sonuglarindaki verilerin ilgili
kurumlardan alinanlarla dogrulanmadigs” ifade edilmekeedir. S6z konusu rapora gore; “Tiirkiyede 2015 yilinda
TCK ve bazi 6zel kanunlar kapsaminda mahkimiyet alan tiim sahuslarin sadece % 0,59’unun Suriyelileri de igeren
yabanci uyruklu kisilerden olustugu” belirtilmistir. Ayni raporda, “Igisleri Bakanlig1 verilerine gore Suriyelilerin
karistiklar: olaylarin Tiirkiye'deki toplam asayis olaylarina orani ise 2014-2017 arasinda yillik ortalama % 1,32dir.
Bu olaylarin 6nemli bir kisminin kendi aralarindaki anlasmazliklardan kaynaklanan olaylar oldugu ve ayrica 2017'de
Suriyelilerin karigtiklar1 sug olaylarinda, niifuslarindaki artisa ragmen 2016 yilinin ilk alti ayma oranla % 5’lik bir
azalma oldugu” savunulmaktadir (Tagtan, Hakli, Osmanoglu, 2017: 7).

3.4.5. Saglik Boyutu

Suriyeli gd¢menlerin yaratugi diger 6nemli bir etki saglik boyutudur. Savastan kagan ve tilkemize siginan milyonlarca
insan yiyecek, su, elektrik, yakit veya ubbi malzeme gibi temel gereksinimlere ulasamadiklarindan aglik, hastalik
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ve yoksulluk igerisinde yasam miicadelesi vermistir. Bu bolgelerde yeterli saglik kurulusu ve insan giictiniin
olmamasi, siginmacilarin yetersiz beslenmeleri, dil engeli ile kargilagmalari, saglik sigortasina sahip olmamalari,
sosyal ve psikolojik stres gibi faktorler siginmacilarin saglik sorunlarint olumsuz etkiledigi kadar yerel halkin da
sagligini olumsuz etkilemekeedir. Gégmenler gerek gocler sirasinda yasadiklari ve gerekse go¢le geldikleri ortamlarda
sagliksiz yasam kosullari nedeniyle 6nemli saglik riskleriyle kargt karstya kalmaktadir. Gegici barinma merkezlerinin
tiimiinde birinci basamak ve 112 acil saglik hizmetleri, bu merkezlerinin digindaki Suriyeliler icin ise gecici goniillii
ve gdemen sagligt merkezleri, aile sagligi merkezleri ve Saglik Bakanligina baglt hastaneler ile bu hastanelerin sevk
etmesi halinde {iniversite ve 6zel hastanelerden saglik hizmetleri verilmektedir. Saglik Bakanliginca, bélge saglik
kurumlarina takviye personel gorevlendirilmesi, destek saglik ekipmani ve malzemesi tahsis edilmesi ve ozellikle
cocuklar i¢in koruyucu ast uygulamalari gibi ilave tedbirlerin alindig belirtilmektedir (Korkmaz, 2014: 40). Saglik
Bakanliinca gecici koruma aluna alinan Suriyelilere sunulan saglik hizmeti kapsaminda, Ekim 2017 itibariyle 20
milyondan fazla poliklinik hizmeti, 1 milyondan fazla hasta yatarak tedavi edilmis, 1 milyon civarinda ameliyat
gerceklestirilmis, yaklagik 225 bin Suriyeli bebek diinyaya gelmistir. Tam olarak yapilan harcamalarin maliyeti
ortaya konamasa da 600 milyon TLnin iizerinde bir tutarin saglik hizmetlerinde kullanildig: ifade edilmekeedir
(T.B.M.M. Gog¢ ve Uyum Raporu, 2018: 135-130).

Saglik hizmetlerinin bagisiklama programlarinin ve hastaliklardan korunmaya yénelik caligmalarin aksamast
sonucu salgin riskleri artmisur. Suriyedeki olaylardan kacip Tiirkiye'ye siginan Suriyeli siginmacilardan kizamik
hastaliginin yayildigi, bu kapsamda Tiirkiyede 2012 yilinda 349 kizamik vakast goriilmesine ragmen bu sayinin
Suriyeli gogmenlerin gelmesiyle 20 katina ¢iktig1 tespit edilmistir. Bununla birlikte, Diinya Saglik Orgiitii (DSO)
de Urdiin, Liibnan, Irak ve Tiirkiyedeki kamplarda kalan Suriyelilerde kizamik, verem ve gesitli bulasici deri
hastaliklarina rastlandigina dikkat gekmektedir (Korkmaz, 2014: 40).

3.4.6. Ekonomik Boyutu

Suriyeli go¢menlerin yogun olarak yasadig1 bolgelerde calisma hayat da farkli boyutlarda etkilenmistir. Faaliyette
bulunmaya baslayan Suriyeli firma sayisinda belirgin bir artig gozlenmistir. Suriyede 2011 yilinda baglayan i¢ savag
oncesi Gaziantep Ticaret Odasina kayidi 10 Suriye uyruklu firma bulunurken bu rakam 2011-2014 déneminde
60’a gtkmugtir. 2014 yili sonu itibariyle 272’ye ulasan Suriyeli firmalarin 212 adedi 2014 yilinda kurulmustur. 2009
yilinda Mersinde faaliyet gosteren Suriyeli mengeili firma sayist 25 iken, 2014 sonunda bu say1 279’a yiikselmistir.
Konuyla ilgili diger bir husus olarak, Suriyeli iscilerin kayit disi ve ucuz isgiicii olarak ¢aligtrilmalari gelmektedir.
Sinur illerinde yagayan yerel halktan olan igsiz vatandaglarimiz igsizliklerine gerekge olarak kagak ve ucuz olarak is
giicii piyasasinda yer alan Suriyelileri gdrmektedir.

Bu olumsuz olarak diisiiniilen ¢alisma hayatina iligkin hususlarin aksine belirtilen bslgelerin ekonomisinde olumlu
yansimalar da goriilmiistiir. Kriz 6ncesi Gaziantepten Suriye’ye ihracat 112 milyon dolar iken 2015 yili baginda
370 milyon dolara yaklasmis, Hatay'in ise Suriye’ye ihracatt 100 milyon dolarken ayni yil 226 milyon dolara
yiikselmistir. Mersinde ise aynt dénemde 15 milyon dolardan 343 milyon dolara ulasan bir ihracat hacmine
erigilmistir. Bu sorunu ¢ézmek ve emek piyasasinda dengelerin tekrar saglanmasina yonelik olarak 15 Ocak 2016
tarihinden itibaren 2016/8375 sayili Gegici Koruma Saglanan Yabancilarin Calisma Izinlerine Dair Yonetmelik
ile tiim yabanca igcilerin ¢alistirilmasi icin yasal diizenlemeler yapilmisur. Yonetmelik geregi, gecici koruma
saglanan yabancilar Tiirkiyede gecici koruma kayit tarihinden alti ay sonra kayit olduklari illerde ancak ¢alisma
izni alinmasiyla ¢alisabileceklerdir. Yine, bir isyerinde caligtirilan Suriyeli sayisi isyerindeki toplam ¢alisan sayisinin
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yiizde 10’nunu gecemeyecek, toplam ¢aligan sayist ondan az olan isyerlerinde en fazla bir gegici koruma saglanan
yabancinin ¢aligmasina izin verilecektir (Nurdogan, Dur, Oztiirk. 2017: 232).

Gegici koruma saglanan yabancilarin biitgeye olan etkisi kapsaminda dénemin Bagbakan Yardimcisi tarafindan
yapilan agiklamada, Aralik 2017 itibariyle 2011’den bu yana toplam 84 milyar 880 milyon lira olmak (30 milyar
285 milyon 573 bin dolar) harcandig belirtilmistir. Bu tutarin; 1) Bagbakanlik Afet ve Acil Durum Yonetimi
Bagkanliginca (AFAD) 5 milyar 586 milyon 594 bin lirasinin, 2) giivenlik ve kamu diizeni hizmetleri igin 9
milyar 228 milyon 707 bin lirasinin, 3) saglik hizmetleri i¢in 16 milyar 30 milyon 111 bin lirasinin, 4) egitim
hizmetleri i¢in 15 milyar 489 milyon 968 bin lirasinin, 5) belediyecilik hizmetleri iin ise 17 milyar 527 milyon
481 bin lirasinin harcandig; ifade edilmistir (Sputniknews, 2018). Yine, Avrupa Birligi (AB) ile yapilan anlagmalar
kapsaminda, Tiirkiye'ye Suriyeli miilteciler icin destek programi dahilinde, 2016 yilinin bagt ile 2017 yilinin sonu
arasinda 72 proje ile 3 milyar euro verilecegi esasa baglanmistr. Avrupa Komisyonu'nun verilere gore Aralik 2017
itibartyla bu projelere 1 milyar 85 milyon euro 6dendigi medyada yer almistir (Deutsche Welle Tiirkce, 2018a).
Geri kalan kisminin ne zaman 6denecegi ile ilgili kesin bir bilgi heniiz ortaya ¢tkmamugtir. Tiirkiye'nin Suriyeli
goemenler hakkinda yiiklendigi maddi kiilfet icin uluslararasi destek alamadig ve ilgililerin bu konu hakkinda
yaptgy serzeniglerin haklilis ortadadir.

Sonug

1990 yilinda diinyada 152,5 milyon olan gogmen sayist 2017 yilinda 257,7 milyona ulagmus, yirmi yedi yilda
yaklagik goemen sayisi yaklagik % 70 artmigtur. 1990’1 yillarda yilda gé¢men sayist % 1,2 artarken 2000-2017
arast bu rakam % 2,3’e yiikselmigtir. Diinyada degisik nedenlerle gé¢ eden insan sayisi giderek artmakta, gelecekte
de bunun diismesini saglayacak gelismelerin yasanmast pek miimkiin griinmemekeedir.

Turkiye topraklari Osmanli Devletinden itibaren giiniimiize kadar degisik etkiler neticesinde gd¢cmenlere ev sahipligi
yapmus ve yapmaya devam etmektedir. Su anda kayitlara gre tilkemizde yaklagik 3,6 milyonu Suriyeli olmak iizere
4 milyon civarinda g¢men bulunmakta, bu da neredeyse toplam niifusun % 5’ini olusturmaktadir. Son dénemde
Suriye’nin kuzeyindeki Idlib'e Rusya Federasyonu (RF) ve Suriye Ordusunun miidahalesi sonucunda da BM
yetkililerinin beyanlarinda 2-3 milyon gé¢menin daha sinirlarimizdan gegmesi ihtimali giindeme getirilmektedir
(Deutsche Welle Tiirkee, 2018b). 17 Eyliil 2018'de’nun Soci kentinde bir araya gelen Cumhurbaskan: Recep
Tayyip Erdogan ve RF Devlet Baskani Vladimir Putin, Esad rejiminin harekat diizenlemeye hazirlandigi 1dlib
bolgesinde iki taraf arasinda silahtan arindirilmig 15-20 km'lik bir ara bslge olusturulmast konusunda anlagmastyla
“simdilik” beklenen go¢men akimi engellenmis gozitkmekeedir (Hiirriyet, 2018b). Hiikiimetin 2018 segim
beyannamesinde, s6z konusu go¢menler hakkinda “temel hedefin, temel hak ve hiirriyetler ¢ercevesinde, gecici
koruma siireclerinin sonucunda, gé¢menlerin énemli bir boliimiiniin sag salim iilkelerine dénmesini saglamak”
(Son Dakika, 2018) oldugu belirtilmesine ragmen, bunun yakin gelecekte gergeklesmesinin zor olacag, Suriyeli
gd¢menlerin pek ¢ogunun iilkesine dénmesinin miimkiin gériinmedigi sdylenebilir. Yine, bahse konu gé¢menler
ile ilgili uluslararast yeterli maddi destek alinamadig ve diger tilkelerden kabul icin herhangi bir olumlu adimin
atulmadigi da bagka bir husustur.

Yillardir tizerinde tartisilan ve ugras verilen ancak insanligin ¢ok da basari saglanamayan, goclerle uluslararasi
miicadele icin alinabilecek tedbirler olarak sunlart saymak miimkiindiir: 1) Savas ve catigmalari sonlandiracak adil
ve etkin bir uluslararast organizasyonun tesis edilmesi, 2) uluslararasi hukuk sisteminin yeniden yapilandirarak,
hukuksuz uygulamalarda etkin kiiresel yaptrimlarin uygulanmasi, 3) ekonomik esitsizligi ortadan kaldirarak
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tilkeler arast gelir dagiliminin saglanmasi, 4) yoksullukla miicadelenin etkin olarak yapilmasi, 5) insan haklar:
uygulamalarinin gelistirilerek egitimin yayginlagtirilmasi, 6) gelismemis tilkelere yapilan uluslararast saglik hizmetleri
desteginin arturilmast, 7) terorizmle miicadelede uluslararasi isbirliginin saglanarak etkin énlemlerin alinmasi, 8)
insanligin ortak paydada bulunmasina katk: saglayacak sportif; kiiltiirel ve sanatsal faaliyetlerin artinlmast. Sayilan
bu énerileri ¢ogaltmak miimkiin olsa da temel sorun bu konuda ¢aba gdstermesi gereken uluslararast akedrlerin
ortak irade ortaya koymaya yanasmamasidur.

Ulkemizdeki gocmenlerin durumuyla ilgili olarak, uluslararast bir destekten yoksun olarak 3 milyar dolarin
tizerinde yapilan ekonomik bir fedakarligin Stesinde ¢alismada ortaya konan egitim, sosyokiiltiirel, giivenlik ve
asayis ile saglik boyutlartyla ok katmanli bir durum s6z konusudur. Alinan tedbirlerin yeterince gelistirilememesi
durumunda, gelecekte goemenler dolayisiyla iilkemizin saglanan faydadan daha fazla zarar gorecegi soylenebilir.
Konuyla ilgili su diizeltici ve gelistirici tedbirlerin alinmasi faydal: olabilir: 1) Kamuda gerekirse bakanlik diizeyinde,
miimkiin olmadiginda miistesarlik seviyesinde go¢ idaresiyle ilgili daha giiclii ve etkin bir organizasyon yapist tegkil
edilerek, kurulacak yapiyla tiim bakanliklarla esgiidiim saglayacak sekilde tiim faaliyetleri yiiriitmek, 2) séz konusu
organizasyonun yerelde belediyelerle, sivil toplum orgiitleri ve uluslararas: kuramlarla etkin bir ¢alisma yapmasini
saglamak, 3) gogmenler ile ilgili sosyokiiltiirel, ekonomik, egitim ve saglik unsurlarini kapsayan gok boyutlu
stratejik bir eylem plani olusturarak, yerel halkla entegrasyonlarini saglayacak sekilde gerekli tedbirleri almak, 4)
toplumu gé¢menler hakkinda bilinglendirici mahiyette halkla iliskiler programlari olusturmak ve medyada yer
almasini saglamak, 5) giivenlik ve asayisle ilgili onleyici tedbirlere agirlik verecek sekilde istihbarat ve bilgi toplama
faaliyetlerini etkinlestirmek, 6) BM ve AB nezdindeki kurumlar ile isbirligini artirmak amaciyla diplomasiyi ve
gayretleri ¢ogaltmak, uluslararasi sivil toplum kuruluglariyla yakin calisma icine girerek gogmenlerin durumuyla
tilkemizin yapug faaliyetlerle ilgili kiiresel farkindaligr arurmak tizere kamuoyu olusturmak, 7) Gé¢menlerle ilgili
tutulan kayitlar icin daha etkin bir sistem gelistirerek, veri tabani olugturmak ve devlet nezdindeki faaliyetlerini
kayit altina alarak bilimsel ¢aligmalar i¢in altyapr tegkil edilmesine yardimer olmak.

Mevcut verilerden kiiresel lgekte ve tilkemizdeki gd¢men sorununun, diinyadaki ve bolgemizdeki gelismeler
cercevesinde gelecekte artarak devam edecegi anlagilmaktadir. Sorunlarin ¢6ziimii igin siralanan dnerileri elbette
artirmak miimkiindiir. Ancak, sorunun ¢éziimii icin 6ncelikle yapilmasi gerekenin “mevcut durumdaki sorunlarin
gercekei sekilde tespit edilerek, objektif veriler siginda yiizlesmek ve ¢oziim igin gerekli rasyonel tedbitleri siiratle
uygulamaya koymak” oldugunu soyleyebiliriz.
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ALIENS, DENIZENS, AND CITIZENS: THE POLITICS
OF INCLUSION AND EXCLUSION OF SYRIANS IN
SAMSUN CITY

Fatih Cagatay Cengiz'

Abstract

Throughout its history, Samsun — a city in the Black Sea region — has been an inclusive location for non-Muslims
and Muslim immigrants. As an administrative district of the Sanjak of Canik, Samsun accommodated Greeks
(Rumlar), Armenians and Jewish people throughout the Ottoman rule of the 19 century. In addition, Samsun also
became a site that sheltered refugees from the Caucasus and Balkans. Just a century later however, the city is now
marked by a contradictory amalgamation of inclusive and exclusive practices for new comers: Syrians. Local media,
in particular, incites moral panic against Syrians. Thus, the question arises: How has a city with a cosmopolitan
history turned into a signifier of the contradiction between inclusion and exclusion for Syrians? This paper suggests
that this contradiction is the result of the specific form of Turkey’s nation-state building project, which is reflected
in local administrative policies. Indeed, this paper argues that Turkey’s immigration policy poses three intertwined
models and gates for new comers. With this in mind, this paper employs the trichotomy model developed by Tomas
Hammar to understand the ‘three entrance gates into the country’ and their three corresponding statuses: ‘aliens’,
‘denizens’, and ‘citizens’. It concludes that in the current legal and political context, Syrians are neither ‘citizens’
nor ‘denizens’ of Turkey; they are only ‘aliens’, lacking basic human rights in Samsun and throughout Turkey.

Keywords: Samsun, Syrians, immigration, nation-state

1. Introduction

According to Turkey’s Directorate General of Migration Management (2018a), Samsun hosts 10,120 foreigners
holding residence permits, thus making it the city with the most resident permit holders in the Black Sea Region,
and the tenth most among Turkey’s 81 cities nationally. However, there are only 4,632 Syrian refugees under
temporary protection in Samsun, which constitutes just 0.35% of the 1.3 million total population (Directorate
General of Migration Management, 2018b). Despite the fact that the number of foreigners with residence permits
or under temporary protection is marginal in Samsun, this does not stop local media from exaggerating their
numbers and inducing a ‘moral panic’ against immigrants. One local newspaper printed a headline that labelled
the city a ‘refugee paradise’, reading: “The number of refugees outnumbered the district population: Samsun is a
refugee paradise!” (Samsun Gazetesi, 2018). Another local newspaper contributed to this ‘moral panic’ by depicting
Syrians as a growing social problem: “While we are proud of the Samsun that is a city of culture, art, and sports,
it has now nearly turned into a city of beggars. The governorships must take measures against Syrians who beg on
every corner and embitter citizens’ (Gazete Gergek, 2015). Worse still, other local and national newspapers argued
that Syrians had ‘invaded’ the Bafra district of Samsun (Samsun Gazetesi, 2016) and had come to sexually harass
‘our girls’ (Yeni Cag, 2017).
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69



ALIENS, DENIZENS, AND CITIZENS: THE POLITICS OF INCLUSION AND EXCLUSION OF SYRIANS IN SAMSUN CITY
Fatih Cagatay Cengiz

With this in mind however, it is important to highlight the discrepancy between Samsun’s current zeizgeist against
immigrants and its historical legacy as a city of immigrants (muhacirler), as Samsun received immigrants from
the Caucasus after the 1877-78 Russo-Turkish War ("War of 93°) and the Balkans after the 1923 population
exchange between Turkey and Greece. For example, in line with the Convention on Population Exchange, 3,908
immigrants from the Greek cities of Kavala and Drama landed in Samsun and its districts in 1924 (Yilmaz, 2007,
p- 17). Following the population exchange between Turkey and Greece, Samsun hosted 22,000 immigrants, which
constituted around 11% of its 200,506 inhabitants (Yilmaz, 2007, p. 311). In addition, 29,978 immigrants from
Bulgaria, Greece, Yugoslavia, and Romania were also placed in Samsun between 1923 and 1960 (Geray, 1970,
p- 34). Unsurprisingly, the 1914 Ottoman Empire Census showed that Samsun — or the Canik Province as it
was known during the Ottoman period — had 98,739 Greek, 28,526 Armenian, and 265,950 Muslim residents
(Mutlu, 2003, p. 34). In other words, non-Muslims comprised one third of the population of the Canik Province
at the beginning of the 20* century.

Thus, the question arises: How has a city with a cosmopolitan history currently become a sphere of both inclusion
and exclusion for Syrians? This question must be asked, as the literature on immigration in Turkey is mostly
concentrated on Syrians in border towns — such as Mardin, Gaziantep, and Kilis — and big cities, like Istanbul and
Ankara, and thus neglects the precariousness of immigrants in peripheral cities such as Samsun. In other words, the
Black Sea Region is overlooked by such analyses. Hence, this research aims to explore the inclusion and exclusion
of ‘aliens’ in a city with reference to nation-state formation. In order to do so, this paper employs the trichotomy
model developed by Tomas Hammar (1990) to understand the ‘three entrance gates into the country’ and the
three corresponding statuses: ‘aliens’, ‘denizens’, and ‘citizens’. Gate One refers to the host country’s ‘immigration
regulations’; Gate Two refers to the ‘regulation of domicile and residential status’; and Gate Three is naturalisation
to citizenship (Hammar, 1990). Accordingly, foreign citizens or aliens are those who have ‘entered’ a new territory
without residence rights and whose status is regulated by the government; ‘denizens’ are foreign citizens who acquire
permanent residence but do not undergo the naturalisation process (Hammar, 1990); and, according to Thomas
Marshall’s classic formula, citizens are those who are full members of a community with equal civil, political, and
social rights (2006, p. 30). With respect to Samsun, it can be observed that while the city accommodated both
non-Muslims and Muslim immigrants in the past, new comers are now ignored and excluded from the 2 and 3
Entrance Gates into the city.

2. Samsun City as a Place of Inclusion for Non-Muslims and Immigrants

According to the Ottoman Population Statistics, 40,935 Muslims and 14,808 Greeks and Armenians (Reaya)
lived in the Sanjak of Canik in 1831 (Karpat, 1985, p. 113). In 1914, 265,950 Muslims, 98,739 Grecks, 27,058
Armenians, 27 Jews, 261 Armenians Catholics, and 1,257 Catholics lived in the Canik District, which included
Unye, Bafra, Fatsa, Carsamba and Terme zones (ibid., p. 184). Indeed, there were more Greeks (54,709) than
Muslims (44,992) in Samsun in 1914 (ibid; Yilmaz, 2016, p. 38). The cosmopolitan character of the city was also
reflected in the local administration. Between 1908 and 1909, a non-Muslim — Papasoglu Yorgaki Efendi — was
the mayor of Samsun (Yilmaz, 2016, p. 35).

The city also accommodated immigrants in the 19 century. Following the Crimean War (1853-1856) between
the Ottoman and Russian Empires, a wave of migration flowed from the Caucasus to Trabzon and Samsun
primarily until 1864. It is estimated that while Trabzon hosted 200,000 immigrants, Samsun hosted nearly
150,000 immigrants from the Caucasus (Yilmaz, 2014b, p. 37). However, Samsun’s facilities in that period did

70



CONTEMPORARY ISSUES IN INTERNATIONAL RELATIONS, POLITICS & LAW
Erkan Dogan, Giinay Goniillii

not sufficiently protect immigrants or locals. According to reports for the Quarantine Council, the city was a
‘hotbed of infection’ — such as typhus and smallpox — and locals feared coming into contact with immigrants,
and thus people ‘began to prepare to leave the city’ (ibid., p. 30). The city also sheltered Muslim people from the
Balkans. Following the 1912/1913 Balkan War, some Albanians migrated to Samsun Province. It is estimated that
the nearly 40,000 Albanian-Turkish citizens currently living in Samsun are the descendants of these immigrants
(Genis and Maynard, 2009, p. 554).

Samsun was also an important export centre during the late Ottoman period, and attracted immigration as a
consequence. In the 19 century, the city began integrating with the world economy due to its high-quality tobacco
production. It was also an important port city after the ratification of the 1838 Treaty of Balta Liman, which
abolished Ottoman monopolies on agricultural products and opened the city to European markets (Yilmaz, 2014a,
p. 61). However, the integration of Ottoman economy with Western markets had repercussions on national and
local politics, e.g. a French consulate was founded in Samsun after 1838 (ibid., p. 67). With the foundation of
this consulate in 1863, France preserved its economic interests in the Ottoman Empire, especially in the Black
Sea region where Amasya — a city neighbouring Samsun — was a place for French silk and leech trade and tobacco

trade from Samsun (ibid., pp. 67-69).

Indeed, Christians were the Samsun district’s main tobacco producers during the Ottoman Empire. In the Bafra
district, Armenians and Greeks engaged with tobacco production. Christian villages surrounding Samsun city
and Maden Kab: (known as 7ekkekdy currently), as well as neighbourhoods and villages in Bafra, were the main
sites for tobacco production (Erler and Edinsel, 2011, p. 232). More than one third of all tobacco was exported
to Russia and one fifth of tobacco was allocated to Ottoman institutions. Only 13% was sold in local markets
(ibid., p. 234). In tobacco allocation, Istanbul was the main export destination for Austrian, British and French
merchants. Muslim and Christian merchants in Samsun functioned as ‘brokers’ for distributing tobacco to Istanbul.
According to research conducted by Erler and Edinsel (2011, p. 235), there were 14 Christian and 10 Muslim
merchants who consigned tobacco bales to Istanbul in 1857. These merchants preferred doing business with those
from the same religious background (ibid.).

However, after the foundation of the Régie Company — a multinational corporation — in 1883, which monopolised
tobacco production and took over the collection of state-owned tobacco tax due to the Ottoman Empire’s failure
to pay its debts, state-society relations transformed as the company appropriated uncollected tobacco and imposed
sanctions on those who handed over tobacco late (Erler and Edinsel, 2011, pp. 238-239). The company, which
was supported by the state, also contributed to the deindustrialisation of the local economy as, according to the
Régie contract (sartname), all local tobacco processing workshops in Samsun and its vicinity were closed down — a
process likened to the destruction of India’s local economy under British rule (Keskin and Yaman, 2013, p. 118).
These developments and the establishment of tobacco factories in Samsun under Régie rule resulted in rebellion,
migration — especially to Russia — and tobacco smuggling (Erler and Edinsel, 2011, p. 241). For instance, Christian
and Muslim tobacco producers demonstrated against Régie policies on 4 March 1887 and went on strike on 22
September 1908, thus contributing to the rise of collective opposition against the company (ibid., p. 243).

The city did not only host non-Muslims and immigrants from other countries. During the Republican period,
it also hosted those forcefully resettled due to military concerns in Kurdish cities. Law No. 2510, known as the
1934 Resettlement Law (Iskin Kanunu), forcefully resettled 25,831 Kurdish people from eastern Turkey due to
their political allegiances (Duman, 2016, pp. 217-219). The objective of this law was to fortify ethnic-based
Turkishness and assimilate non-Turkish people through relocation (Cagaptay, 2002, p. 72). As Article 7 stipulated,
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ethnically Turkish immigrants — or immigrants belonging to the Turkish race — could settle wherever they wanted,
but non-Turkish immigrants — or ‘immigrants who do not belong to the Turkish race’ — could only settle in select
places (ibid.). Onder Duman estimates that at least 300 households were resettled to Samsun villages, far from
the seaside, between 1936 and 1939, and the state provided their basic living allowances (2016, pp. 222-223).

Thus, it is clear that the city sheltered non-Muslims, Muslims, and displaced people in the 19 and 20 centuries.
A century later however, the city is characterised by its negligence of Syrians escaping civil war in their country.

The following section addresses the city’s transformation into a site of both inclusion and exclusion for Syrians.

3. The Transformation of Samsun City into a Site for Inclusion and Exclusion of Foreigners
Under Protection

Although 3.559 million registered Syrians live in Turkey as of September 2018, the Black Sea Region only hosts a
small number (Directorate General of Migration Management, 2018b). Of the region’s 18 provinces, Samsun hosts
the most ‘registered Syrians’. However, Syrians only constitute 0.35% of Samsun’s population, while that percentage

jumps to 93.89% in Kilis, 27.81% in Hatay, and 23.62% in $anliurfa (see Table 1 and Directorate General of
Migration Management, 2018b). According to Table 1, there are only 4,632 registered Syrians living in Samsun.

Table 1: Syrian Refugees Under Temporary Protection by Black Sea Region Cities

Province Number of Registered Syrians Percentage with Province Population
Samsun 4,632 0.35
Trabzon 2,791 0.35
Corum 2,337 0.44
Bolu 1,841 0.61
Diizce 1,464 0.39
Kastamonu 1,158 0.31
Tokat 989 0.16
Rize 800 0.24
Ordu 636 0.09
Karabiik 632 0.26
Amasya 546 0.17
Zonguldak 453 0.08
Giresun 144 0.03
Sinop 115 0.06
Bartin 92 0.05
Giimiishane 75 0.04
Artvin 42 0.03

Source: Directorate General of Migration Management (2018b)
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The city is marked by a contradictory combination of inclusive and exclusive practices for Syrians. Unfortunately,
legal and administrative confusion with respect to service delivery for foreigners contributes to local government’s
inadequate role in helping Syrians adapt to the city and country. While Article 13 of the Municipal Law (Law
No 5393) stipulates that ‘everyone is a fellow-citizen (hemyehri) of the town he/she lives’, Article 14 stipulates that
‘municipal services shall be rendered in the most appropriate manner at the places nearest to the citizens' (in Akman
and Balaban, 2017). This shows that while fellow-citizenship allows residents to ‘participate in the decisions and
services of the municipality, to acquire knowledge about the municipal activities and to benefit from the aid of the
municipal administration, it is only citizenship status that grants people municipal services benefits (Municipal Law,
2005). In addition, municipalities are reluctant to provide services to non-citizens because municipal expenditure
is overseen by the Turkish Court of Accounts (in Akman and Balaban, 2017).

In addition to legal barriers, social stigmas that scapegoat Syrians prevent them from adapting to the city and
country. The general narrative is that Syrians increase the crime rate and take jobs from Turkish citizens. However,
statistical data does not support these allegations. According to the Ministry of Interior in 2017, Syrian involvement
in criminality was marginal with respect to their total population in Turkey. For instance, the crime rate among
Syrians was 1.32% between 2014 and 2017 (in Akman and Balaban, 2017). Nevertheless, the day after the Interior
Ministry’s declaration in favour of Syrians, the Prime Minister warned that Syrians who commit crimes would be
deported (Hiirriyet Daily News, 2017).

As far as Samsun city is concerned, academic work suggests there is tension between locals and Syrians, even
though such incidents are not widespread. According to a study by Kaan Akman and Asli Yonten Balaban (2017),
locals expressed feelings of insecurity with respect to Syrians, such as: “We dont go out when they are on the
street’; “We import beggars while embracing refugees’; “We grant our streets to refugees. They establish bakeries,
groceries, cafes, and even banks in their own language as they wish’ (Akman and Balaban, 2017). Akman and
Balaban also showed that while early comer Iraqis with conditional refugee (sar#lz miilteci) status can meet their
basic needs without opening new workplaces, Syrians need to establish workplaces in their own language, thus
leading to tension with locals. The authors conclude that Iragis with conditional refugee status have adapted to
the city to a large extent (ibid.).

So, why do local people hold a specific narrative of exclusion even though the city has a cosmopolitan history? It
can be argued that Turkey’s specific form of nation-state building has had repercussions on practices of inclusion
and exclusion for new comers. The following section briefly deals with the issues of foreigners/aliens and nation-
state building in Turkey.

4. Foreigners/Aliens and the Nation-State Building Project in Turkey

This paper uses the concepts of ‘citizenship’, ‘denizenship’ and ‘foreignness’ to understand how Samsun city accepts
and excludes Syrians. According to T. H. Marshall’s classic formula, citizenship is a status related to civil, political
and social rights. The civil component of citizenship encompasses ‘liberty of the person, freedom of speech,
thought and faith, the right to own property and to conclude valid contracts, and the right to justice’ (Marshall,
2006, p. 30). The political component of citizenship involves the ‘right to participate in the exercise of political
power’, while the social component refers to a ‘whole range, from the right to a modicum of economic welfare and
security to the right to share to the full in the social heritage and to live the life of a civilized being according to the
standards prevailing in the society’ (ibid.). As can be seen, citizenship is territorially bound to the nation-state and
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can be restricted and/or expanded by the jurisdiction of the nation-state. Denizens, on the other hand, are defined
in bygone British law as someone ‘who lives habitually in a country but is not a native-born citizen; a foreigner
admitted to residence and certain rights in a country; ... an alien admitted to citizenship by royal letters patent,
but incapable of inheriting, or holding any public office’ (Oxford English Dictionary as cited in Benton, 2010, p.
12). ‘Denizens’ are aliens who lack formal citizenship status’, thus rendering them unable to vote, ‘ineligible for
many aspects of “social citizenship”, or the public provision of basic needs’ and who face the risk of deportation
(Bosniak, 2006, p. 10). In short, ‘denizen’ denotes a status of ‘long-term or permanent resident non-citizen[ship]
with many of the entitlements of citizenship’ (Hamar in Benton, 2010, p. 11). Finally, Foreigners are ‘others’ who
‘include temporary workers, asylum seckers and those who are claiming refugee status, and the undocumented’
(Kivisto and Faist, 2010, p. 225).

The tripartite determining and imagining of citizenship, denizenship, and foreignness is paramount to the construction
of the nation-state. In particular, it can be suggested that the specific construction of an ‘imagined community’—a
term borrowed from Benedict Anderson — of the “Turk’ in the state formation shapes the boundaries for accepting
or refusing ‘aliens/foreigners’. In an idealised form of the nation-state, ‘aliens/foreigners’ are seen as disruptive
to the social contract hypothetically negotiated between the state and its citizens, a contract that establishes ‘a
series of congruencies — of territory and citizenry, state and nation, polity and culture, and legal citizenship and
ethnocultural nationality’ (Brubaker, 2010, p. 67). However, these putative disturbances are socially and politically
constructed, rather than intrinsic.

In the waning days of the Ottoman period, non-Muslims were labelled ‘aliens’ and expelled from Turkey. One
reason why non-Muslims were forcefully removed was the fact that Turkey’s nation-state building project necessitated
a national economy erected on the process of Turkification. According to the Ottoman Industry Census 1913-
1915 (Robert Mantran in Iskender, 2006, p- 99), 50% of the capital invested in industrial enterprises belonged
to Greeks, 20% belonged to Armenians, 5% belonged to Jews, 10 % belonged to foreigners, and only 15% of
industrial investment was controlled by Turks.

Another mass departure of ‘aliens’ from Anatolia occurred under the new Republic, as the Republic aimed to
homogenise the nation’s multi-ethnic heritage bequeathed by the Ottoman Empire. The 1923 Population exchange
between Turkey and Greece was not only an instrument for Turkey to homogenise its culture and economy, but
also an opportunity to ward off any foreign intervention by the Great Powers under the pretext of preserving
minority rights (Aktar, 2003, p. 87). The new Republic not only lost its multi-ethnic culture but was also deprived
of entrepreneurship and artisanry, as non-Muslims — ‘aliens’ — constituted the bulk of the commercial bourgeoisie
in some Anatolian cities, e.g. Samsun, Trabzon, Erzurum, Adana and Gaziantep (ibid., p. 90).

The nation-state building project also conditioned the formation of immigration policies and ‘entrance gates
to the country’, as Tomas Hammar (1990) argues. Iskin ve Niifus [slerinin Siiratle lkmali Hakkynda Tamim (che
Circular on the Speedy Disposal of Resettlement and Population Matters) outlined five groups of immigrants
with aspirations for Turkish citizenship. The first three categories consisted of ethnic Turks, Turkic groups (Tatars,
Karapapaks), and stateless Balkan Muslims. The authorities saw no threats arising from granting these groups
naturalisation papers, as they ‘lacked strong national movements or independent states with which they could
identify’ (Cagaptay, 2002, p. 74). In addition, the Republic’s founding elites hailed from the Balkan region,
creating an attachment to ‘Rumelia’ (Kirisci, 2000, p. 16). The fourth category consisted of Muslims from the
Caucasus — such as Georgians, Lezgis, Chechens, Circassians and Abkhazes — who still practised a nomadic culture
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the Republic disliked. They were given naturalisation papers only after inspection, because they were seen to also
lack independent states and nationalist movements. The fifth group consisted of Kurds, Arabs, Albanians, Jews
and Christians; this group was unable to receive naturalisation papers under any circumstances because the state
believed they would not easily assimilate, as those such as the Albanians and Arabs had founded their own states
and preserved nationalist movements (Cagaptay, 2002, pp. 74-75).

Arabs, in this sense, were seen as the new ‘Muslim aliens’ and stigmatised as such. However, it is important to
note that the stereotyping of Arabs did not begin in the Kemalist era of the 1920s; this was inherited from the
Young Turk Movement, whose ideology swung from Ottomanism to Turkish nationalism. In this new ideological
setting, which overlapped with the last gasps of the Ottoman Empire in the late 19" and early 20" centuries,
Arabs were seen as deceitful, as back-stabbers, by the Ottoman elite (Jung, 2005, p. 5). However, stereotypes were
not only embedded in Turkish discourses; Arab nationalism also contributed to circulating a negative image of
Turks. Although Arab nationalism did present Turks positively in some sense, as the ‘protector of Islam’ against
the Mongolian invasion in the nations’ first encounter, Turks were also later portrayed as ‘cruel and despotic
power addicts' (Haarmann in Jung, 2005, p. 5). This negative image was fortified by memories attributed to the
Ottoman past. The pejorative term ‘terrible Turks” was used across the Arab world to point out the Ottoman
Empire’s suppression of Arab nationalism (Jung, 2005, pp. 3-4). This discourse of suppression was accompanied
by a discourse of ‘double imperialism’, as Ottoman Imperialism was seen as the ‘first imperialism’, which was
followed by the ‘second imperialism’ of European countries (Brown in Jung, 2005, p. 4).

Moreover, the legacy of Kemalist nationalism, which aimed to modernise society in line with Western norms,
is another reason why a pejorative discourse against Arabs operates in Turkey today. According to Kandiyoti,
Kemalist nationalism targeted ‘backwardness rather than ‘foreignness’ (in Colak, 2003, p. 4). In other words, the
adoption of a specific secular and modern culture was significant to how Kemalist nationalism drew the boundaries
of political and cultural membership (Colak, 2003). Therefore, determining “Who is Turk?” today is, first of all,
a matter of the incorporation of a specific culture. If a person does not meet the criteria of being “Turk’, he/she
can spontaneously become an ‘alien” and discursively excluded from Gate Three, citizenship status in Hammar’s
categorisation (1990). Navaro Yashin brilliantly observed the encounter of two women with different outlooks
and claims of nativity and foreignness.

On an afternoon in March 1994, two Turkish women, one veiled, the other not, encountered one another in front
of the Ayasofya museum in the old quarter of Istanbul. The short-haired woman, dressed in a skirt to her knees,
a trimly fit blouse, and a short coat, asked the other woman who was wearing a black veil, whether this was the
line for tickets to the museum. The veiled woman was surprised. “You speak Turkish?” she asked in amazement.
“Yes, I am Turkish” asserted the short-haired woman, put off by the question. “Oh! You don't look like Turkish.
You look like a Westerner,” said the veiled woman. “You don't look Turkish either,” said the other. “I thought you

were an Arab”. “Oh!” said the veiled woman, “thanks to God, we are Turkish and Muslim
said the short-haired woman” (Navaro-Yashin, 2002, p. 19).

Well, we are too, ¢

Thus, it is fair to argue that allegiance to Turkish citizenship is associated with a paradoxical synthesis of Western
civilisation and native Turkish culture. In this synthesis, women are seen as the carriers of the modernisation process
and ‘expected to be modern in appearance while retaining some traditional virtues such as modesty which would
keep them away from stepping into “men’s realm” (Kadioglu, 1996, p. 178).
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Another reason why Arabs, especially Syrians, are narrated as ‘aliens’ relates to the implementation and practices
of Turkish foreign policy. Specifically, Turkish-Syrian relations during the Republican era fed a mutual enmity
in both countries. For instance, annexation of the Sanjak of Alexandretta in 1939 by Turkey intensified tensions
between the countries. In the 1980s and 1990s, sovereignty claims over the Euphrates also became a source of
distrust. While Syria asked for the internationalisation of the water problem, so as to benefit more from the
river, Turkey saw the issue as a regional problem. However, relations really soured in 1998, when Syria refused to
extradite the PKK leader, Abdullah Ocalan, to Turkey. Turkey even threatened Syria with military intervention
(Aras and Kéni, 2002, pp. 52-55).

Thus, ‘local’ exclusionary practices are associated with the country’s ‘national’ practices. In other words, local
administration’s inclusive or exclusive implementations bear the legacy of the nation-state building project. This
can also lead a city to social amnesia; a city that has hosted non-Muslims, immigrants and displaced people
throughout its history. In this sense, being Syrians in Samsun evokes national anxiety to stretch the boundaries
to determine ‘who is a Turk?’, consequently leading Syrians to be excluded from the 2 and 3 entrance gates’ to

become citizens of Turkey.

5. Conclusion

This research aims to shed light on Samsun city’s historical inclusion and exclusion of immigrants with respect
to Syrians. In addition, it also aimed to point out Samsun city’s social amnesia and immigration issues from a
historical perspective. While local media employs discriminatory and anxious rhetoric against Syrians today, it
should be remembered that Samsun used to be a city that included Greeks, Armenians, Jews, and other ethic
and religious non-Turkish and non-Muslim communities during the demise of the Ottoman Empire in the 19*
century. In 1914, the population of Canik centre (Samsun) was comprised of more non-Muslims than Muslims,
and non-Muslims constituted nearly a quarter of the population of Sanjak of Canik. However, the downfall of
the Ottoman Empire and rise of the Republic saw the city purged of all non-Muslim and non-Turkish elements.
Although the new nation-state did accept immigration, it was only allowed as long as immigrants remained in
harmony with “Turkish descent and culture’. In other words, those who could not conform to the criteria of “Turkish
descent and Turkish culture’ were regarded with suspicion. Thus, as Arabs have independent states and nationalist
sentiments — sentiments that emerged even before the foundation of the Republic — they are seen as a difficult
group to assimilate into Turkish culture. Moreover, Arabs are seen as ‘backward’ because Turkish modernisation
is also a Westernisation project that praises the civilised West over the uncivilised East. Coupled with the ‘moral
panic’ of Syrians stealing Turkish jobs, Turkey’s domestic problems are externalised through scapegoating Syrians.
Although Turkey has recently adopted an open-door policy for those escaping the Syrian civil war and provided a
wide-range of humanitarian and welfare benefits, such as access to healthcare and education, these benefits are not
designated as ‘rights’, only ‘services’. In conclusion, Syrians are not legally considered ‘refugees’, ‘asylum-seekers’ or
‘displaced people’ in Turkey. They are only people under ‘temporary protection’. Thus, in political terms, Syrians
are neither ‘citizens’ nor ‘denizens’ of Turkey; they are only ‘aliens’ that lack basic ‘human rights’ in Samsun city

and across Turkey.
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THE IDEA OF PERSON IN JOHN RAWLS’S THEORY OF
JUSTICE / JOHN RAWLS'UN ADALET KURAMINDA
INSAN DUSUNCESI

Ozlem Denli?

Abstract

This article deals with the idea of person in John Rawls’s theory of justice, and spans the changing trajectory of
the concept between the 1970s and the 1990s. My focus is limited to those works dealing with ‘domestic theory’s;
I, therefore, exclude the author’s studies of non-liberal cultural and political contexts. I analyze the ways in which
the idea of person as autonomous moral subject models the ‘original position’, and functions as the conceptual
device assuring the applicability of abstract moral principles to concrete social settings. I also discuss the shift
towards historicization characterizing Rawls’s later work with a view to unearth the impact of a historical view of
the person on his theory of justice in general and the conceptions of free and equal persons in particular.

Key words: Rawls, theory of justice, justice as fairness, political conception of justice, freedom, equality.

Adalete ve iyiye dair her kavrayisin temelinde insana ve topluma dair bir kavrayss yatar
John Rawls

Giris
Bu yazinin konusu, 20. Yiizyilin nde gelen liberal diisiiniirlerinden John Rawls'un adalet kuramina temel teskil eden
kisi kavrayisidir. Kugkusuz, kigilerin motivasyon ve yetilerine dair goriislerin ideal toplum tasarimlarina temel tegkil

etmesi, yeni ya da Rawls'a 6zgii bir durum degildir. Antik Yunan'dan bu yana adalet ve megruiyet tartigmalarinin

kuramsal dayanaklari, insana dair kabullerin izini siirmek yoluyla ortaya ¢ikarilabilir.

Rawls 6zelinde bakugimizda, kisi anlayisinin kuramin igsel diizenlenisine pesinen dahil edildigi bir yap ile karsilagiriz.
Bir Adalet Teorisinde dillendirilen insanlari oldugu gibi, kurumlar: ise olmalari gerektigi gibi diistinme onerisi,
toplumsal yagamin adil diizenlenisine dair imkanlari, hatta {itopyanin gerceklikle bagini, kisi anlayist {izerinden
temellendirme cabasina isaret etmektedir. Bu anlamda Rawls'un adalet kuramini, insana dair kimi kabullerden

yola ¢ikarak toplumsalin miimkiin bicimleri tizerinde diisiinme denemesi olarak da degerlendirmek miimkiindiir.

Bu yazida amacim Rawls'un hakkaniyet olarak adalet anlayisina temel olusturan kisi diisiincesini, metin okumast
araciliftyla incelemektir. Rawls adil bir toplumsal yapinin diizenleyici ilkelerine ulagmak iizere ‘baslangic durumu’
olarak adlandirdig; bir temsil mekanizmasina bagvurur. Makalede 6ne siirdiigiim sav, baglangic durumunda ulagilan
sonuglarin somut toplumsal iligkiler diizeyinde gecerliliginin, kisi diisiincesi iizerinden saglandigi ve kuramin erken
ve gee donem eserlerinde farkli anlaysslar tarafindan yapilandirildigidir.

2 (Istanbul Gedik University), ozlem.denli@gedik.edu.tr
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Aragtirmanin igerigi Rawls'un ‘yerel toplum’ tartigmast ile sinirli tutmus, dolayisiyla kuramin uluslararast iligkilere
tasindigi eserler kapsam digt birakilmugtir.

Hakkaniyet Olarak Adalet Kurami

Bir Adalet Teorisinin 1971°de yayimlanmasini takip eden tartismalarin yayginlik ve kapsamu, liberal diisiincenin
20. yiizyildaki seriiveninde bir doniim nokrasi tegkil etmis ve bir yeniden canlanis déneminin isareti olarak kabul
edilmigtir. Rawls'un adalet kuraminin ¢ikis noktasi, sadece iiyelerinin lehine olarak degil, aynt zamanda kamusal
adalet kavrami tarafindan da etkili bicimde diizenlenen bir toplum diisiincesi ortaya koymaktir. Bu idealin temel

yapi taslart su sekilde 6zetlenebilir:
1. Herkesin adaletin ayni ilkelerini bagkalarinin da kabul ettigini bilir ve kabul ederler

2. Bu ilkelerin temel toplumsal kurumlarca genellikle tatmin edilirler ve bu durum kaalimeilar tarafindan genel

olarak bilinir (Rawls, 2017: 33).

Rawls'a gore bu adalet kavrami farkli amag ve hedefleri olan insanlarca paylagildiginda, sivil bir dostluk baginin
kurulmasini saglamakta ve adalete ydnelik bu genel arzu, kisisel cikar ve egilimlerden kaynaklanan agiriliklarin
pesinden gidenleri sinirlamaktadir (Rawls, 2017: 33).

Rawls icin birincil éncelik adil toplumsal isbirligi kosullarinin, kaulimcilarin onay verecegi ilkeler tarafindan

diizenlenmesidir:

... [S]osyal isbirligi kapsamindaki kisilerin, temel hak ve odevleri tayin etmekte ve sosyal menfaatlerinin boliinmelerini
belirlemekete esas aldiklar: ilkeleri, ortak bir eylemin birlikte segilmesi olarak hayal edebiliriz. Zira insanlar, birbirlerine
kars: iddialarini nasil diizenleyeceklerine ve yine kendi toplumlarimin kurulug sartlarinin nasil olmasi gerektigine
pesinen kendileri karar verirler. Her bir kisinin kends iyiligini ne sekilde olusturduguna rasyonel bir diigiinceyle karar
vermesinin gerekli olmast gibi bu da o kisinin izlemesi gereken rasyonel bir amaglar sistemidir. Onun icin bir grubun
igindeki insanin bir defada ve her zaman bunlarin arasindakilerden neyin adil veya neyin gayri adil oldugunu hesaba
katmasi gerekir (Rawls, 2017: 40).

Bu akil yiirtitmenin kokenlerine toplum sozlesmesi kuramlarinin mesru siyasal iktidar tartigmalarinda rastlariz.
Siyasal iktidar ve kurumlarin megruiyetini yonetilenlerce onaylanma sartina baglayan bu anlayus, bir taraftan da
hiyerarsiye dayanan diinya goriigler karsisinda esit ve 6zgiir kisi anlayiginin sézctiltigtinii yapmugtir. Rawls kuramini
sozlesmeci gelenek icinde konumlandirir ve klasik 6rneklerde mevcut diisiince yapisini daha yiiksek bir soyutlama
diizeyine tagir (Rawls, 2017: 39). Hakkaniyet olarak adaletin 6zgiin yaniysa, baslangic durumu kavraminin yan:

sira Ozel olarak tasarlanmig kogullar altinda belirlenecek ilkelerin adil sayilacag: diistincesidir.

Rawls toplumsal isbirligi sartlarini askin bir kaynatan tiiretmek ya da kargilikli avantaja gore belirlemek yerine,

isbirligine giren kigilerin dogru nedenlere dayanan onayini esas alir:

[Isbirligine girenler] arasindaki anlasmaya, diger herhangi gecerli bir anlasmada oldugu gibi, wyqun sartlar icerisinde
vardmalidsy. Ozellikle, bu sartlar Gzgiir ve esit kisiler icin adilane olmals ve bazi kisilere digerlerinden daha fazla pazarlik
giicii vermemelidir. Ayrica, gii¢ kullanimi ve bask: tehditleri, aldatma ve sabtecilik de onlenmelidir (Rawlks, 2007: 67).
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Rawls bu sartlar saglamak tizere bir yontem 6nerisi getirir. Kantgi konstriiktivizmden ilham alan bu yéntem,
‘baglangi¢c durumu’ olarak adlandirilan 6zel bir temsil diizenegine dayanir. Baglangic durumunda temsilciler 6zel
olarak tasarlanmis miizakere kosullarinda biraraya gelerek toplumsal isbirligini diizenleyecek ilkeleri karara baglarlar.
Katilimeilar ise toplum mensuplart adina miizakere eden &zgiir, esit ve rasyonel kisiler olarak tasarlanirlar. ilkelere
dogru nedenlerle kabuliiniin saglanmas: ise katilimcilarin fiziksel kuvvet, zekd, yetenek, beceriler, cinsiyet, sinif ve
toplumsal konum gibi kimi &zelliklerinin bilgisizlik pegesi araciligtyla kendilerinden gizlenmesi yoluyla saglanir.
[laveten, miizakerecilerin yasam planlari ve iyi anlayislart da kendilerinden gizlenir. Boylelikle kisilerin kendileri
veya temsil ettikleri gruplar hesabina yarar saglamalarinin veya normatif agidan tesadiifi sayilan bu tip faktdrler
nedeniyle avantajli veya dezavantajli duruma diismelerinin 6nii kesilmis olur (Rawls, 2017: 41).

Rawls, baslangig durumu araciligiyla ulasilacak adalet ilkelerini ilave kisttlar dahilinde kurgular. ik olarak, hakkaniyet
olarak adalet, kisilerin eylemlerine ya da genel olarak kurumlara degil, ‘temel yapr’ olarak adlandirilan 6zel bir
kuramsal nesneye uygulanmak iizere tasarlanir. Bir toplumdaki ana siyasal, toplumsal ve ekonomik kurumlarin
olusturdugu biitiinlesik sisteme kargilik gelen temel yap1, Rawls'un diisiincesinde merkezi yere sahiptir. Bu normatif
onceligin kokeni toplumsal is birliginin getirdigi fayda ve yiikiimliiliiklerin dagiliminda, dolayisiyla da kisilerin
haklari, 6zgiirliiklerinin yaninda yasamlarini etkileyecek imkanlar ve sinirlari belirlemekte oynadigs agirlikli rolde
yatar (Rawls, 2017: 35-38).

Rawls'un getirdigi ikinci kisit, toplumu kapali bir sistem olarak tasarlamastdir. Insanlar toplumun temel yapisiyla
iliskili goniilliilitk esasina dayanmaz; “.../BJunlar, toplumun temel yapisinda, sadece dogumla girip oliimle ¢iktrgimiz
(ya da boyle varsayabildigimiz) temel kurumlar icerisinde bulunan kisiler arasindaki iliskilerdir.” (Rawls, 2007:
173; Rawls, 1999: 59) Insanlar kendilerini dogumla beraber herhangi bir toplumda ve konumda bulurlar ve bu
pozisyonun dogast onlarin hayat beklentilerini maddi yonden etkiler (Rawls, 2017: 42; Rawls, 2007: 173). Bu
anlamda toplumsal is birligi tercihe bagli degil zorunlu ve baglayict bir dizge olarak karsimiza ¢ikar. Bu sekilde
tanimlanan is birliginin tiim kaulimcilara getirdigi fayda ve yiikiimliiliiklerin hakkaniyetli dagialmasi, 6zel bir

ahlaki 6nem tasimaktadir (Rawls, 1999: 59).

Rawls bu kosullar altinda yiiriitiilecek baslangic durumu miizakerelerinde temel yapiya iliskin iki adalet ilkesine

varilacagini sdyler.

Bunlardan ilki olan ‘6zgiirliik ilkesi’ uyarinca her kisi, herkesin benzer 6zgiirliik sistemiyle bagdasan en genis esit
temel ozgiirliikler sistemi {izerinde esit hakka sahiptir.> Bu ilke kapsaminda ele alinan temel hak ve 6zgiirliikler
‘hukukun egemenligi’ kavrami tarafindan tanimlanir ve genel hatlariyla su sekilde siralanabilirler:

1.Siyasal 6zgiirliik (oy verme hakk: ve kamu gdrevi yapma hakka)
2.Ifade ozgiirliigii ile orgiitlenme Gzgiirliigii

3.Vicdan ozgiirliigii ve diisiince dzgiirligi

4.Kisi olarak hak sahibi olmak 6zgiirligii

5.Psikolojik baskidan ve fiziksel saldiridan korunma ve viicut biitiinliigiinii koruma hakk: (kisi biitiinliigii)

3 Rawls bir bagka yerde su formiilasyonu kullanmaktadir: Her kisi herkes i¢in en genis hak ve 6zgiirlitkler manzumesini saglayan
biitiinsel bir sistem iginde esit temel 6zgiirliiklere sahip olmalidir (Rawls, 2017: 89-90).
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6.Miilkiyet hakki
7.Keyfi olarak tutuklanmama ve yakalanmama 6zgiirliigii gibi kisi 6zgiirliikleri (Rawls, 2017: 90).

Fark ilkesi ise sosyal ve ekonomik meselelere uygulanir: Bu konularda esitsizlikler en dezavantajli konumdakilerin
yararina olmali ve adil firsat esitligi kogullarinda toplumsal mevki ve pozisyonlarin herkese agik kalmas: sartlari
altinda diizenlenmelidir (Rawls, 2017: 89-90).

Hakkaniyet olarak adalet kurami birinci ve ikinci baglikta ifade bulan sonuglar arasinda bir éncelik siralamast
ongoriir. Bu odncelik kurali, hak kavraminin iyi kavramina istiinliigiini ifade eder ve fark ilkesini her zaman
ozglirliik ilkesine tabi kilar:

Adalet ilkeleri sozlitksel siralamaya gore siraya konulmustur ve o nedenle izgiirliik ancak, ancak ozgiirliigiin hatrs igin
sinrlandirilabilir. Burada iki durum vardir: a) kapsayiciligs az ozgiirliik herkesce paylagilan toplam izgiirliik sitemini
giiglendirmelidir ve b) esit ozgiirliikten daha az olan ozgiirliik daba az ozgiirliige sahip yurttaglarca kabul edilmelidir
(Rawls, 2017: 279).

Oncelik siralamasina gore, ozgiirliikler herkes icin esit bigimde saglandiktan sonra, bunun disinda kalan (esas olarak
da sosyal ve ekonomik adaletin konusu olan) alanlarda esitsizlikler en dezavantajli konumdakilerin yarar saglamast
sarttyla kabul edilebilirler.* Bu baglamda bireysel hak ve 6zgiirliikler ekonomik yarar, verimlilik ve yeniden béliisiim
saikiyla degil, ancak ve ancak dzgiirlitk adina kisitlanabilirler.

Rawls analizini ideal kuram ve ideal olmayan kuram tarusmasi gercevesinde gelistirir. 7eoride karsimiza ¢ikug:
bicimiyle ideal kuram, verili kisi anlayigindan yola cikarak temel yapinin diizenleyici ilkelerine ulasmay1 hedefler.
[deal olmayan kuram ise temel ilkeler bir kez belirlendikten sonra pratikte ortaya cikabilecek sorunlarin tartisilmast
ve ¢oziimiine odaklanir (Rawls, 2001: 13). Takip eden béliimde hakkaniyet olarak adaletin ideal kuramda aldig1
icerige odaklanacak ve varilacak ilkelere temel olugturan kisi anlayiginin ayrinuli bigimde ele alacagiz.

Adalet Ilkelerine Ulagmak: Esit ve Ozgiir Kisi Diigiincesi

Yukarida belirtildigi iizere Rawls, temel yapinin diizenleyici ilkelerine ulagmak tizere kurgusal bir miizakere diizenegi
tasarlar. Baglangic durumunun amaci esit ve 6zgiir kisi kavraminin izini stirmek ve bu diistinceleri mantiksal
sonuglarina ulagturmakur. Bu anlamda esitlik ve 6zgiirliik idealleri adil isbirligi diisiincesinin genel ¢ercevesini gizer ve
bu anlayigt farkli agirlik merkezleri etrafinda sekillenen — sézgelimi hiyerarsiye dayali — adalet anlayiglarindan ayirir.

Rawls kimi formiilasyonlarinda esitlik ve 6zgiirligiin yani sira rasyonaliteyi de de kisi anlayisina dahil eder (Rawls,
2001: 7-8). Baslangic durumu baglaminda kargimiza ¢ikug sekliyle rasyonalite, kisilerin sadece kendi iyi anlayiglarindan
yola ¢ikmast ve dzgikarlarini takip etmesi olarak anlagilir (Rawls, 2017: 48). Rasyonel egoistlerin herkesce kabul
edilebilir ortak ilkelerde uzlagsmasi ise baslangic durumunun &zel bigimde diizenlenmesi yoluyla gerceklestirilir.

Baslangic durumunda taraflar simetrik, dolayistyla da ilkelerin segilmesi siirecinde ayni haklara sahip olarak
konumlandirilirlar. Her bir temsilci 6nerilerde bulunma bunlarin kabul edilmesi icin nedenler sunma konusunda
esit Ozgiirliige sahiptir. Simetrik konumlandirma sartinin en énemli unsuru ise bilgisizlik pecesi kavrami araciligryla

4 Tlaveten bu ilke de ikinci éncelik kurali ile sinirlandirilir: Dagilimdan en az pay alanlar yararina bir esitsizlik, ancak firsat esitliginin
bozulmamasi kaydiyla kabul edilebilir (Rawls, 2017: 91).
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gerceklesir. Adalet ilkeleri bilgisizlik pegesi arkasindan, yani temsilcilerin toplumdaki yerini, sinifini, sosyal statiisii ve
dogal ozelliklerin dagitiminda kendi sansini bilmedigi kosullarda karara baglanir. Bu sartin amaci sans ya da ahlaken
tesadiifi sayilacak diger durumlarin, varilacak anlagmanin kimi kisi ya da gruplar lehine sonuglar yaratmasinin éniine
gecmekdir (Rawls, 2017: 41). Benzer bicimde kisilerin 6zel egilimleri, 6zlemleri ve iyi anlayislari da kendilerinden
gizlenir. Buradaki diistince, kisilerin toplumsal ve dogal rastlanular yoniinden avantajli veya dezavantajli oldugunu
bilmelerinin engellenmesi; béylelikle de diizenleyici ilkelerin adalet kavrami {izerine tartigmalarla bicimlenmesidir
(Rawls, 2017: 47, 48). Bu anlamda adalet ilkeleri, esit diizeyde bilgisizlik ya da bilgisizlikte esitlik kosullarinda
ortaya ¢tkmakrtadir.

Goriildiigii tizere baglangic durumu miizakerecilerini kimi dzellikleri, adalet kavrami agisindan paranteze alinmasi
gereken tesadiifi 6geler olarak kabul edilmektedir. Bu nitelikler devreden ¢ikarildiginda geride kalan sey, Rawls'un
kisi anlayisinin temel kabullerini olugturur. Bu nedenle esitlik kavrami ve ahlaken tesadiifi 6gelere dair bilgisizlik
yakindan iligkilidir. Bu anlamda bilgisizlik pecesinin esitlige ulasmak adina bir paranteze alma islevi gordigii
soylenebilir.

Acikur ki modern toplumlar farkli din, dil, diinya goriisi, sinifsal, etnik kéken, cinsiyet ve benzeri pek ¢cok
farklilagma ekseni etrafinda yapilanmigtir. O halde esitlik diisiincesini anlamak, toplumsal konumlar: farkls kisilerin
hangi anlamda esit kabul edilecegini acikliga kavusturmak anlamina gelecektir. Bu tartigmayr sonuca ulastirmak
tizere Rawls'un ‘birincil iyiler’ kavramini takip edecegiz.

Hatrlanacagy iizere, hakkaniyet olarak adalet anlayist iki temel ilke tizerinden tanimlanmisur. Bu ilkeler dizgesel
bir diizen iginde siralanirlar ve dzgiirliik ilkesinin 6nceligini tesis ederler. Vatandaglarin iyi anlayislarinin kamusal
olarak taninmug hak ilkeleriyle uyumlu olmast talebi de ayni diistincenin baska sekilde ifadesi sayilabilir. Rawls’a
gore: “... efer bir sey sadece zaten mevcut olan hayat yollarinin hak ilkelerine uygun ise iyidir.” (Rawls, 2017:
424). Farkli ancak megru iyi anlayislarina sahip kisilerin rasyonel hayat planlarin: siirdiiriip gelistirebilmeleri icin
ihtiya¢ duyacaklar: ‘birincil sosyal degerler'in ne oldugu ve nasil dagitilacagi da adalet kuraminin yanitlamast gereken
merkezi bir soru olarak karsimiza cikar.

Kisiler arasinda esitlik diisiincesi, her birinin iyi anlayislari ne olursa olsun sahip olmay: isteyecekleri birincil
degerlerin esitligi terimleriyle de ifade edilebilir. Rasyonel arzularin tatmini olarak anlagilan iyi kavramy, kisilerin bu
anlayisi olusturmada, revize ve takip etmede ihtiya¢ duyacaklari diisiince zgiirliigii, 6rgiitlenme 6zgiirliigti dahil
esit siyasal giiclere sahip olmalari ve bu ahlaki giiclerini, serbest, etkili ve bilgilendirilmis bicimde kullanmalarinin
saglanmig olmasi gerekir (Rawls, 2017: 15). Bunlar kisilerin tiim farkliliklarina ragmen sahip olmay: istedikleri
seylerdir ve kisileri birincil degerlere gosterdikleri ilgi agisindan esit kilar.

Adalet Ilkelerini Uygulamak: Otonom Ahlaki Ozne Olarak Kisi

Hakkaniyet olarak adalet kurami, toplumsal isbirliginin adil kosullarint ortaya ¢ikarmak iizere kurgusal baslangic
durumu diizeneginden yola cikar ve farkl ¢ikar ve iyi anlayislarini adalet dairesi iginde diizenleyecek ilkeler ileri
stirer. Boylelikle farkli ¢ikarlar ve iyi anlayiglarinin uzlagurilmast gorevini gergek toplum diizeyinden ¢ikararak
varsayimsal kosullar zeminine tasimis olur (Rawls, 2017: 40; Ozbank, 2009: 25-27).

Onerilen yontemin cari toplumsal yasam ve iligkilerden son derece denli uzak, kurgusal bir zeminde belirlenisi,
cevaplanmasi gereken bir soruya isaret eder: Baslangic durumunda varilan ilkeler somut kigiler tarafindan kabul
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edilebilir ve pratikte uygulanabilir midirler? Bagka bir deyisle hakkaniyet olarak adalet, gercek toplumsal iligkilerin

secilen ilkelere dayanmasinin hem miimkiin hem de gerekli olduguna dair bir akil yiiriitmeye ihtiya¢ duyar.

Téor? nin yayimlanmasini izleyen tartigmalarda yaygin olarak karsimiza ¢ikan goriis, bu iki diizey arasinda devamliligin
ozel tipte bir 6zne kavrayisi araciligtyla saglandigs seklindedir. Bu erken dénem ozne anlayisina yonelik karst cikislar,
cogunlukla, cemaatgi olarak adlandirilan diisiiniirlerce dillendirilmisti. Cemaatgilerin elestiri hattt Michael Sandel’e
bagvurarak drneklendirilebilir. Sandel’e gore Zeoride gecerli kisi anlayist Kant'in ‘neumen’ ve fenomen’ ayrimini
cagristran bicimde isler ve normatif ¢oziimlemeye temel olusturan asli nitelikler ile ahlaken tesadiifi sayilan
degiskenler arasinda bir ayirim ¢izgisi ¢eker. Esitlige bir soyutlama edimi sonucunda ulagilmasina benzer bi¢imde
kisi disiincesi de farkliliklar paranteze alindiginda geriye kalan ortak ozellikler tizerinden kurgulanir. Rawls'un
erken dénem kuraminin dayanag; olan ézne fikri bu nedenle kisileri farkls kilan nitelikleri ahlaki agidan gegersiz
sayan ve onlart ahlaki 6zerkligin soyut tagtyicilarina doniistiiren bir anlayigin ifadesidir (Sandel, 1998: 48; Freeman,
2003: 21; Daniels, 1989: xxxiv; Kukathas & Pettit, 2000: 21).

Baglangi¢c durumunda varilan sonuglarin somut iligkileri diizenlemede gegerliligi sorununa getirilebilecek bir
diger yanit da diizeyler arasinda siirekliligin ahlak ilkelerinin tarihsellestirilmesi yoluyla saglanmasidir. Scheffler'in
analizini izleyerek ifade edecek olursak, Rawlsun kuramin i¢ tutarliliginin saglanmasi, hakkaniyet olarak adalete
temel olusturan kabul ve idealleri ‘kategorik degil hipotetik’ olarak ele almaktan gecer (Scheffler, 1979: 294). Bu
yaklagim uyarinca otonom 6zne fikri, insanligin biitiiniine samil bir niteligi yansitmakean ¢ok, belirli toplumsal
kosullarda gekillenmis bir kisi idealini dile getirmektedir. Scheffler, Rawls’un kisi anlayisinin bu kabuller dahilinde
alabilecegi bigimi su sekilde ifade eder:

Baglangic durumunun 6zel bir kisi idealine dayandigi kabul edildiginde, Rawls'un asagida sunulan hipotetik bir
iddiay: dile getirdigi sdylenebilir: Eger bu kisi ideali degerli bulunuyorsa, o halde su adalet ilkelerine uymak akiler
kabul edilebilir (Scheffler, 1979: 294).

IT. Rawls dénemi olarak adlandirilabilecek ve kapsamli bir ifadesini Siyasal Liberalizmde bulan evresinde kuramin
bu tiir bir tarihsellestirme gabasi merkezinde gézden gegirilmesine tanik oluruz (Oztiirk, 2008). Izleyen boliimde

tartigilacagy tizere, Rawls'un kisi kavrayisi da bu yeni oncelikler ¢ergevede yeniden tanimlanmugtir.

Hakkaniyet Olarak Adaletten Siyasal Adalet Anlayigina: Tarihsellestirme

Teorinin yayimlanmasini takip eden yirmi yili askin siire icinde hakkaniyet olarak adaletin yapisinda, kismen de
cemaatgi elestirilere yanit olabilecek yon degistirmelere tanik oluruz.” 1993 tarihinde yayimlanan Siyasal Liberalizm’e
gelindiginde Rawls soyut akil temelinde formiile edilmis evrensel erimli bir kuram olusturma iddiasini bir kenara
birakmug ve hakkaniyet olarak adaleti liberal toplumlarda gegerli bir anlayis olarak yeniden diizenlemigtir. II. Rawls
doneminde gergeklesen déniisiimlere yon veren dinamiklerinden bir tanesi de otonom ahlaki 6zne diistincesinin
terk edilmesi ve kisiyi tanimlayan yetilerin tarihsellestirilmesinde yatar (Freeman, 2003: 21-23).

Siyasal Liberalizm’in getirdigi bir diger degisiklik de hakkaniyet olarak adaletin kamusal alanla sinirli ‘siyasal’
bir anlayis olarak yeniden tanimlanmasidir (Rawls, 2007: 3, 55, 56, 59). Bu degisimi yonlendiren temel kaygi,

5 Michael Sanders’in yani sira Alisdair Macintyre ve Charles Walzer gibi isimler de Rawls'un cemaatgi elestirmenleri arasinda yer
alirlar.

84



CONTEMPORARY ISSUES IN INTERNATIONAL RELATIONS, POLITICS & LAW
Erkan Dogan, Giinay Goniillii

modern demokratik toplumlarda var olan din, inan, diinya goriisii vb. farkliliklari gelip gecici bir durum degil,

bu toplumlarin kalict bir ézelligi olduguna diisiincesine yapilan yeni vurgudur:

...[M]odern demokratik toplumlarda varolan makul kapsamis dinsel, felsefi ve ablaki igretiler cesitliligi, yakin zamanda
ortadan kalkabilecek bir taribsel durum olmaktan uzaktir; bu cesitlilik kamusal demokratik kiiltiiriin kalicr ozelligidir
Ozgiir kurumlar: temel hak ve ozgiirliikleriyle giivence altina alimmug siyasal ve toplumsal sartlar dogrultusunda birbiriyle
¢atisan ve uzlasmaz- ve bunun otesinde makul- kapsamly doktrinler cesitliligi ortaya ¢ikacak ve varligin siirdiivecektir
((Rawls, 2007: 80).

Bu yonde sekillenen oncelikler, farkl dinsel, felsefi ve ahlaki goriiglere sahip vatandaslardan olugsan ¢ogulcu bir
toplumda, adil ve istikrarini uzun vadede koruyabilen liberal-demokratik bir rejimin temel ilkelere ulasma hedefinde
ifade bulur. Rawls'un bu noktadan hareketle vardig1 sonug, cogulculuk gergegini dikkate alan bir liberalizmin,
toplumsal yagamin tiim alanlarinda gegerli bir doktrin olma iddiasini terk etmesi gerektigidir. Rawls'un ifadesiyle
amag, ‘vatandaslar tarafindan iizerinde diisiiniilmiis, bilgiye dayanan ve istenen bir siyasal anlasmaya temel olacak bir
siyasal adalet anlayis: ortaya atmaknr.” (Rawls, 2007: 55)

Adalet kuramin alacag; yeni bicimi tartismaya baslamadan énce siyasal alani ayirt eden ayrim cizgileri ortaya

konmalidir. Rawls'u izleyerek ti¢ ana 6zellikten soz edebiliriz:
1.Siyasal, goniillii toplumsal birlige ait olandan ve kisisel/ ailevi alanlardan da farklidir

2. Anayasal esaslar ve temel adalet meseleleri hakkindaki konular miimkiin oldugunca sadece siyasal degerlere

basvurularak ¢oziilmelidir.

3. Anayasal esaslar ve temel adalet meselelerinin ilke ve idealleri tarafindan ifade edilen siyasal degerler, normalde

kendileriyle catisan her tiirlti degeri alt edecek agirliga sahiptir (Rawls, 2007: 175).

Siyasal adalet anlayis1, uygulanmasi vatandaslarin vatandas olarak kauldigi alanlarla sinirlt bir kurami gerekli kilar.
Herkesin ayn1 dini, felsefi, ahlaki doktrin etrafinda birlesmesi miimkiin olamayacagindan, siyasal anlayisin dayanag:
farkli doktrinleri benimsemis vatandaslarin iizerinde anlastiklar1 ortak temel ilkeler olacaktir (Rawls, 2007: 26).

Rawls vatandaslarin kamusal forumda anayasal esaslar ve adaletin temel meseleleri ile ilgili konularda kullandiklar
akil yiiriitme yolu ise ‘kamusal akil” olarak adlandirir. Kamusal aklin ilkeleri vatandaglar tarafindan onaylanan bir
siyasal adalet anlayigt tarafindan yonlendirilir (Rawls, 2007: 56, 59).° Rawls'a gore boyle bir ‘ortak akla’ ulasmak
i¢in adalet anlayiginin, miimkiin oldugunca, vatandaslarca benimsenen farkl: felsefi ve dinsel doktrinlerden bagimsiz
olmast gerekir (Rawls, 2007: 55). Diger taraftan, siyasal adalet anlayiginin igerigi séz konusu toplumda mevcut
makul dinsel, felsefi ve ahlaki doktrinler tarafindan desteklenmelidir. ‘Ortiisen goriis birligi’ kavramu, farkli ve
bagdasmaz igeriklerine ragmen, vatandaglarin her birinin kendi doktrinine ickin nedenletle siyasal adalet anlayisint
onayladiklarin: ifade eder (Rawls, 2007: 184). Bu kavramu siyasal alana 6zgii sinirlamalarla birlikte diisiindtigiimiizde

varilacak sonug¢ su sekilde zetlenebilir: Temel kurum ve igleyisler sz konusu oldugunda liberal hak, ozgiirliik ve

6 Siyasal Liberalizme eklenen ‘Kamusal Akil Diisiincesinin Yeniden Ele Alinmasr’ isimli makale bu gortiste diizeltme yaparak,
kamusal aklin ¢ikarimlarini destekleyen kapsamli argiimanlarin da belli sartlarda kullanilabilecegini sdyler. Ayn1 makale daha 6nce,
John Rawls, Halklarin Yasast ve ‘Kamusal Akil Diisiincesinin Yeniden Ele Alinmast’, Istanbul: Istanbul Bilgi Universitesi Yaynlari,
2003 iginde yer almustir.
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sorumluluga dair prensipleri kabul eden kigiler, bunun diginda kalan alanlarda yasamlarini liberal olmayan degerler,
prensipler, doktrinler ve diinya goriisleri uyarinca siirdiirebilirler.

Adaletin siyasal alanla sinirli anlagilmasina paralel degisiklikler Siyasal Liberalizn’in kisi disiincesinde de kendini
gosterir. S6yle ki; hakkaniyet olarak adalete dayanak olusturan kisisel yetiler, artik vatandag olarak kisi anlayigin
pargast olarak kavramsallagtirilmaktadirlar. Bu yeni cercevede iyi kavramina sahip olmak anlaminda rasyonellik ve
adalet duygusuna sahip olmak anlaminda makuliyet, farkli ve birbirlerine indirgenemez yetiler olarak tarif edilirler
(Rawls, 2007: 64, 95). Rawls makuliyeti ayr1 bir yeti olarak vurgulama nedenini, iceriginin rasyonel 6zne fikrinden
tiiretilemeyecegi gergegi olarak agiklar. Bu indirgenemez icerik, ‘toplumsal isbirliginin hakkaniyetli sartlarins belirleyen
kamusal adalet anlayssin, anlayabilme, wygulayabilme ve o dogrultuda hareket edebilme” kapasitesinde, dolayisiyla da
kisilerin belirli durumlarda kendi ¢ikarlart aleyhinde de olsa anlagmaya hazir olmalariyla gerceklik kazanir (Rawls,
2007: 27, 64). Bu anlamda makuliyet yetisi, genel anlamda “adil bir ig birligi sistemi olarak toplum fikrinin birincil
ogesi olarak konumlandirilmaktadir (Rawls, 2007: 27).

Kisisel yetilerin yeni kavranig bicimi, baglangic durumu agisindan da sonuglar yaratr. Bir temsil araci olarak baglangi¢
durumu genel cizgileriyle 7éori ile benzer kosul ve kisitlara tabi olmakta beraber, miizakereciler soyut aklin tagtyicilar:
degil, liberal bir toplumun esit ve 6zgiir vatandaslarinin temsilcileri olarak karsimiza ¢ikarlar. (Rawls, 2007: 333).

Ahlaki yetileri vatandagliga baglayan bu hat, Rawls'un diistincesine damga vuran tarihsellestirme yoneliminin 6nemli
bir momentini olusturur. S6yle ki bu yetiler liberal demokratik toplumlarin tarihselligi icinde ortaya ¢ikmus esit
ve Ozgiir vatandaglara 6zgii ahlaki nitelikler olarak yeniden kurgulanirlar. Rawlsa gore bu degerler “adil kurumiar
altinda siiregelen roplumsal yagsamin bir sonucu olarak ortaya ¢ikarlar ve kusaklar boyunca ortaya ¢ikan siyasal kiiltiir
cercevesinde sekillenmiglerdir” (Rawls, 2007: 50- 51) Boylelikle Rawls Zeori’nin 6zerk ahlaki 6zne fikrinden geri
cekilerek esitlik ve dzgiirlitk kavramlarini, liberal toplumlarin tarihselligi icinde ortaya ¢tkmus yeni bir igerikle donatr.

Sonug

Rawls'un kisi anlayist hem adalet kuraminin ¢ikis noktasini hem de kurgusal ve somut diizeyleri iligkilendiren
kavramsal bag: olusturur. Hakkaniyet olarak adalet, esit ve 8zgiir kisi diisiincesini baslangic noktast olarak alir
ve adaleti bu niteliklere sahip olarak tanimlanmus kisilerce adil kabul edilecek ilkeler olarak tanimlar. Rawls'un
kuraminin farkli evrelerinde kisilerin esitligi ve dzgiirliigii siireklilik arz eden bir diisiince hatti olarak kalmus, ancak
ozne anlayigini farklilik gostermistir. 7eor7'nin kisi anlayist soyut aklin tagtyicist otonom ahlaki 6zneye kargilik gelirken
Siyasal Liberalizm, adalet anlayisi agisindan gecerlilik tagiyan nitelikleri tarihsellestirilmis bir icerikle donatmustir.
Bu eserinde Rawls kisinin temel ahlaki yetilerinin tarihsel siiregler ve kurumsal yapilar i¢inde sekillendigi fikrine
yonelmis ve farkli baglamlara gore degiskenlik gdsteren bir kisi anlayisint benimsemistir. (Rawls, 2007: 27, 50-51).
Rawls'un adalet anlayisinin genis agisindan bakildiginda bu déniisiimiin karsiligs, kuramin evrenselci ve kiiltiiralist
yaklasimlara denk gelen ugraklar olmustur.
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CIVIL SOCIETY-STATE RELATIONS IN TURKEY

IN THE 1970S: CASE OF TUSIAD / 1970’LERIN
TURKIYE’SINDE SiVIL TOPLUM-DEVLET ILISKILERI:
TUSIAD ORNEGI

Ziihal Unalp Cepel’

Abstract

Civil society as one of the significant elements of democratization both promotes and criticizes state policies, but
has an impact every term. Since those above are the main characteristics of civil society, civil society-state relations
are not stable inherently. Civil society as an organized society which is independent from but under the control of
the state touches upon many problems that state cannot solve. It consists of different interests such as human rights,
economic interests, labour rights and religious freedoms. Business associations as a category under this definition are
civil society elements organized around economic interests. Turkish Industry and Business Association (TUSIAD)
which was established in 1971 and TUSIAD-state relations are the main themes of this paper. The establishment
of TUSIAD encouraged the start of a new process in Turkey which was face to face political, economic and social
crises. During this period, the country was under the influence of student movements, unstable policies and coup
initiatives; and the new initiative supported by Istanbul bourgeoisie has contributed the development of civil
society-state relations in Turkey. Civil society-state relations are analyzed in the literature in different categories
(Esping-Andersen, 1990; Young, 2000; Schofer ve Fourcade-Gourinchas, 2001). In this paper, TUSIAD-state
relations in the 1970s will be analyzed within the framework of Young’s (2000) categorization of civil society-
state relations, namely supplementary, complementary and adversarial relations. The limitation of the paper with
the 1970s depends on the transformative structure of civil society-state relations in different terms. In accordance
with the hypoyhesis that the relations in the 1970s have adversarial features, some questions are aimed to be
answered such as the acquisitions during the term; the contributions of TUSIAD to democratization of Turkey
and the impact of TUSIAD-state relations on state policies. Within the scope of the paper’s methodology, news
on TUSIAD in the 1970s; speeches of TUSIAD members and state leaders; TUSIAD’s propositions, reports and
projects; the position of TUSIAD against the state will be analyzed through content analysis. Within the context
of the then governments’ political, economic and social policies, state’s perception of civil society and TUSIAD
as a case study will be evaluated.

Keywords: civil society-state relations, TUSIAD, adversarial relationship
Giris

Tiirkiyede kurulmus ilk is diinyast dernegi olan Tiirk Sanayici ve Is Insanlart Dernegi (TUSIAD), bir ekonomik
cikar grubu olmasinin yani sira sosyal, politik ve kiiltiirel amaglara da hizmet eden bir sivil toplum érgiitiidiir. 1971
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yilinda Tiirk Sanayicileri ve Isadamlart Dernegi olarak kurulan TUSIAD’in adinin, 2018 yilinda Tiirk Sanayici
ve [s Insanlart Dernegi olarak degistirilmesi ekonomi disi konulara da verilen 6nemin bir simgesi niteligindedir
(TUSIAD, 2018). Tiirkiyede sivil toplumun gelismesine katki saglamis olan TUSIAD’in devletle olan iliskisi
Tiirkiye'nin demokratiklesme siirecleri hakkinda da 6nemli ipuglari vermektedir. Bu galismada TUSIAD’in devletle
olan iligkisi 1970’li yillarla sinirlanmugtir. Ancak stiphesiz ki dernegin o dénemde tistlendigi rol, gelecek yillardaki
sivil toplum-devlet iligkilerini de etkilemistir.

Calismanin kavramsal gergevesi sivil toplum ve sivil toplum-devlet iligkilerini konu alan literatiire dayanmaktadur.
Bu noktada Young'in (2000) sivil toplum-devlet iligkilerini ti¢ farkli modelde inceleyen kargilagtrmali caligmast
temel alinmugtir. Young'in (2000) destekleyici model, tamamlayici/biitiinleyici model ve denetleyici/muhalif model
olarak tice ayirdig: sivil toplum-devlet iligkileri modelleri, farkl: tilkelerdeki sosyo-kiiltiirel ve ekonomi-politik
egilimleri gérmek bakimindan yol gsterici niteliktedir. S6z konusu modellerin siginda bu ¢alismada 1970li
yillardaki TUSIAD-devlet iliskilerinin denetleyici/mubhalif iliski modelinin 6zelliklerini tasidigr iddia edilmektedir.
Bu hipotezden hareketle Tiirkiyede sivil toplumun 1970li yillardaki anlami ve 6zellikleri TUSIAD 6rneginde
aciklanmakrtadir. Calismada yer verilen dernek temsilcilerine ait sdylemler, yayinlanan belgeler, medyaya yansiyan
gelismeler ve donemin siyasi, ekonomik ve sosyal atmosferi denetleyici/muhalif iligkiye agiklik getirmektedir.

Caligmanin ilk boliimiinde sivil toplum kavramina, Tiirkiyede sivil toplumun tagidigi anlama, sivil toplumun bir
pargast olan ¢ikar gruplarindan is diinyast 6rgiitlerinin temel 6zelliklerine yer verilmektedir. Caligmanin kuramsal
cercevesinin anlatldigy béliimde Young'in (2000) sivil toplum-devlet iligkilerini siniflandirdigr modellere ve Diamond
(1997) ile Linz ve Stepan’in (1996) kaynaklari isiginda sivil toplumun demokratiklesme siirecinde iistlendigi rollere
yer verilmektedir. Ugiincii boliimde Tiirkiyede 1970’li yillardaki sivil toplum-devlet iliskileri ve TUSIAD’in kurulus
siireci incelenmektedir. Dérdiincii béliimde ise sz konusu donemde TUSIAD-devlet iliskilerinin denetleyici/
mubhalif yapusi ile demokratiklesme siirecinde tistlendigi roller 6rneklerle degerlendirilmektedir.

Kavramsal Cergeve

Goniillii, siddete bagvurmayan, kendi kendine drgiitlenen hiikiimet dist orgiitleri kapsayan sivil toplum, bilgi
aktarmak, devletin isleyisini gelistirmek ve daha hesap verebilir bir yapinin olusmasina destek vermek gibi amaglara
sahiptir (Keane, 2009). Sivil toplumun bu 6zellikleri onu siyasi partilerden ayiran énemli dzelliklerdir. Bir politik
goriis cercevesinde toplanan ve iilkeyi ydnetme amacini tagtyan siyasi partilerden farkli olarak sivil toplum ticari
birlikleri, ¢ikar gruplarini, dini ya da kiiltiirel degerlerin korunmasini amaglayan ya da sosyal sorunlara odaklanmig

dernek ve vakiflart kapsamaktadir (Diamond, 1997, ss. 6,7).

Ozbudun’a gore Tiirkiyede cikar gruplart; dernekler, kamu kurumu niteligindeki meslek kuruluslari ve sendikalar
olmak iizere iige ayrilmaktadir (Ozbudun, 1991, s. 41). Calismanin konusu olan is diinyast dernekleri birinci
kategoride, yani dernekler kategorisinde yer almaktadir. Cikar gruplarinin sadece toplumun taleplerini politik
stireglere aktarmak gibi tek bir islevi yoktur. Bu gruplar ayni zamanda vatandaglarin sosyallesmesi ve fikir birliginin
saglanmasini desteklemek, politika yapma siirecine katkida bulunmak ve yasalari uygulamak gibi islevlere de
sahiptir (Berger, 1981, s. 10). Tiirkiyedeki is diinyast 6rgiitleri, Osmanlt Imparatorlugu ile erken Cumhuriyet
doneminde tasidigy 6zellikler ve tarihsel siirecteki siyasi, sosyal, ekonomik ve kiiltiirel gelismelerin etkisiyle giintimiiz
toplumunda yerini almustir. Heper'e (1991) gore Osmanli 1mparatorlugu dénemi ve Cumbhuriyetin kurulusundan
giiniimiize degin Tiirkiyedeki ¢ikar grubu siyaseti monizmin (tekgilik) 6zelliklerini yansitmaktadir. Monizm, tek
bir organizmanin var oldugunu iddia ederken, bu organizmanin farkli unsurlardan olustugunu, ancak séz konusu
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unsurlarin birbirinden ayri olarak diisiiniilemeyecegini agiklamaktadir (Morgan, 1894, s. 322). Tiirkiyedeki tepeden
inme uygulamalar, sivil toplumun yasamsal olmadi1 inancinin yerlesmis olmasi, devletin kendini sivil topluma
karst sorumlu hissetmemesi, monizmi kanitlar nitelikeeki 6zelliklerdir (Heper, 1991, s. 17). Tarihsel siirete devlet
cok giiclenmis; sivil toplum ise zayif birakilmigtir. Toplumda farklr seslerin ¢tkmamasi ve devletin ekonomiye
miidahale giicii, devletin ¢ikar gruplarini kendine gore sekillendirmesini beraberinde getirmistir. Ozbudun (2000),
“Tiirkiye'deki derneklerin ¢ogulcu modele, kamu kurumu niteligindeki kuruluglarin ise korporatist modele daha
yakin oldugunu” iddia etmistir (s. 130). Bu tanima gore dernekler daha bagimsizken; odalar, birlikler gibi kamu
kurumu niteligindeki kuruluglar devlete bagimli kuruluglar olmugtur. Tiirkiyedeki gliclii devlet gelenegi ve asirt
merkezilesmis karar verme mekanizmasi korporatizm ya da ¢ogulculugun gelismesini énlemistir (Giilfidan, 1993,
s. 27). Dolaysiyla devletilik, Tiirkiye'de sivil hareketin ve ¢ikar temsilinin gelismesinin éniindeki en biiyiik
engellerden biri olmustur.

Ayberk ve Boduroglu, 1960’1 yillardan itibaren Tiirkiyedeki is insanlari érgiitlerinin ifade dzgiirliigii ve diisiince
ozglirliigiiniin garanti altna alinmasindan ok, giivenlik konusuna 6nem verdikleri bilgisine ulagmigtir. 1960’k
yillarda is insanlari rgiitlerinin temsilcileri, koalisyon hiikiimeti liderlerini ziyaret ederek o dénemin en énemli
onceliginin ‘baris ve istikrarin tesis edilmesi’ oldugunu iletmistir. Is diinyast temsilcileri, sorunlarin yiizde sekseninin
siyasi gliven kaynakli oldugunu ifade etmistir (1989, s. 137)

Tiirkiye'de is diinyas: dernekleri, 1961 Anayasas’nin yaratug liberal ortamda kurulmaya baglamustir. Ancak bu
dernekler 1960’larin son yillarina kadar zorunlu tiyeligin oldugu ‘odalar seklinde faaliyet gdstermis; odalarin
faaliyetleri devlet denetimi altinda siirdiiriilmiistiir. 1950 yilinda 5590 sayil Yasa ile kurulan Tiirkiye Odalar ve
Borsalar Birligi (TOBB), tiim sanayici, tiiccar, miiteahhit, tasimact ve armatériin tiye oldugu ticaret odalari, ticaret
ve sanayi odalari, sanayi odalari, borsalar ve deniz ticaret odalarinin en iist organi niteligindedir (S6nmez, 1992,
s. 15). TOBB, ekonomik konularda TBMM’ye goriis bildirme roliinii iistlenmistir. Ayrica Ekonomi ve Ticaret
Bakanligrnin talep etmesi halinde TOBB’un bagka islevler de tistlenebilecegi yasada belirtilmistir (Saybagili, 1976,
s. 122). Bu bilgiden hareketle yasa ile kurulmug olan TOBB’un devletle olan yakin iligkisi, onun is diinyasin
temsil niteligine etki etmis; kendi kendine drgiitlenmis goniillii tiyeleri olan derneklerin is diinyasini temsilinden
farklilik gostermistir.

Bu makalede sivil toplumu olusturan &gelerden biri olan is diinyast derneklerinin 1970’li yillarda devlet ile olan
iliskileri TUSIAD 6rneginde incelenmektedir. Bu siireg sivil toplum kavraminin Tiirkiyedeki gelisimi ve doniisiimiine
onemli katkilar saglamustir.

Kuramsal Cergeve: Sivil Toplum ve Devlet Iligkileri

Sivil toplum-devlet iligkilerini inceleyen ¢alismalar ve sivil toplumun demokratiklesme siirecindeki rollerine
odaklanan calismalar arasinda énemli paralellikler bulunmaktadir. Her iki literatiir de sivil toplumun, toplumun
gelismesine olast katkilarini aragtrmaktadir. Demokrasinin pekismesi siirecinde sivil toplum, politik toplum ile
iletisim icindedir. Siyasi partileri, yasama organini, secimleri, secim kurallarini, siyasi liderleri ve partiler arast
ittifaklart kapsayan politik toplum, sivil toplum tarafindan bilgilendirilir; bask: altinda tutulur ve dénem dénem
canlandirilmasi ya da yenilenmesine olanak saglayabilir (Linz, Stepan, 1996, s. 3).

Sivil toplum-devlet iligkileri literatiirde Linz ve Stepan (1996), Diamond (1997), Anheier (2001), Schofer, Fourcade-
Gourinchas (2001), Young (2000), Keane (2003), Miiller (2006) gibi yazarlarca incelenmistir. Bu yazarlardan

91



1970’LERIN TURKIYE'SINDE SiViL TOPLUM-DEVLET iLiSKILERi: TUSIAD ORNEGI
Ziihal Unalp Cepel

Young (2000), sivil toplum ile devlet arasindaki iliskinin ti¢ farkli sekilde gelisebilecegine dikkat ¢ekmistir:
destekleyici model, tamamlayici/biitiinleyici model ve denetleyici/muhalif model. Young, bu ayrimi rasyonel tercih
perspektifinden faydalanarak yapmus; ekonomik ve sosyal konularda sivil toplum-devlet iliskilerini ABD, Ingiltere,
[srail ve Japonya 6rnekleriyle anlatmistir. Denetleyici/muhalif iliski, sivil toplumun kamu politikalarna muhalif
yaklagimina kargilik, devletin sivil toplumu kontrolii alunda tuttugu bir iligki tiiriinii ifade etmektedir (Young,
2000, s. 151). Sivil toplumun demokratik rejimlerde tistdendigi roller 6zetle su sekildedir: Kamuoyunu bilgilendirici
caligmalar yiirtitmek; se¢im siireclerinde ve secimlerden sonra devletin kamuoyuna hesap verebilirligini saglamak,
vergi gelirlerinin esit dagilmasini denetlemek; kayirmaciliga karsi koymak; ekonomik reformlart desteklemek ve
demokrasinin toplumsal temellerini giiclendirmek (Diamond, 1997, ss. 36-55). Devletin ¢ogunlugun beklentilerine
odaklandig; ve devlet-vatandas arasinda bilgi akisinin yetersiz oldugu durumlarda ¢ikar gruplar: kararlari etkilemek
icin farkli yollara bagvurabilmektedir Ornegin, goniillii orgiitler elestirel yaklasim getiren projelere finansal destek
saglayabilmektedir (Young, 2000, ss. 156-7). Sivil toplum bu 6zellikleriyle demokrasinin pekismesine katk:
saglamakta; demokrasiden geri doniis yasanan durumlarda bir ikaz butonu gérevini iistlenmektedir.

1970’li Yillarda Tiirkiye'de Sivil Toplum-Devlet Iligkileri

Sivil toplum hem demokrasiye gecis hem de demokrasinin pekismesi siirecinde nemli roller tistlenir. Calismada
1970’li yillara referans verildigi icin Tiirkiyede demokrasiye gegis siireci incelenmemis; demokrasinin pekismesi
siirecindeki sivil toplumun &zelliklerine ve galismanin inceleme konusu olan TUSIAD ile devlet iliskilerine yer
verilmistir.

Tiirkiyede cok partili hayata gecisin gerceklestigi 1950’lerden 1970’lere kadar 6zel sekeoriin ve sivil toplumun gelisimi
bakimindan 6nemli ilerlemeler saglanamamustir. Bu siiregte 6zel sektorden ziyade Kamu Iktisadi Tesebbiislerinin
(KIT) bityiimesi desteklenmis ve sonug olarak devletin ekonomideki rolii oldukga etkili bir konuma gelmistir. Ozel
sektoriin yeterince giiclii olmamast ve devlet destegi almamast onun sanayide varlik gosterememesini beraberinde
getirmigtir (Altun, 2009, s. 25).

1970-80 dénemi Tiirkiye'de izlenen ekonomi politikalart ve diinyadaki politik egilimlerin Tiirkiye'ye yansimalari
sivil toplum-devlet iliskilerini de etkilemistir. Ikinci Diinya Savas’'ndan sonra diinyada az gelismis ya da gelismekte
olan tilkeler, devletci politikalar izleyerek ekonomilerini giiclendirmeye ¢alismuglardir. Bu siirecte diger s6z konusu
iilkelerde oldugu gibi Tiirkiyede de kamu sektorii giiglendirilmigtir. Ancak Timur'a gore az gelismis iilkelerdeki
kamu sektdrii zamanla yerel burjuvazilere destek vermis ve siyasi iradenin yozlasug goriilmiistiir (Timur, 2000,
s. 329). 1950 yilinda yasa ile kurulan TOBB, Tiirkiyede siyasi iradenin destek verdigi yerel burjuvazi olmustur.
Ancak TOBB, is diinyasinin ¢ikarlarini tam anlamiyla temsil etme 6zelligi tasimamugtir. Bu 6zelliginden dolay:
sanayiciler arasinda devletten bagimsiz bir is 6rgiitiiniin kurulmasi ihtiyact dogmustur. “Tiirkiye’nin kaybolan
yillar1” olarak anilan 1970’li yillarda Tiirkiyedeki siyasi, ekonomik ve toplumsal sorunlar kapsamli bir sekilde
coziilememistir (Timur, 2000, s. 347). Bu sorunlara ragmen toplumun dinamik bir 6zellik tasidig, her politik
ve eckonomik calkantiya farkls siniflarin yeni ¢oziimler getirdigi soylenebilir (Boratav, 2008, s. 378). 1971 yilinda
kurulan TUSIAD da Tiirkiyede sivil toplumun gelismesine 6nemli katkilar saglayacak bir is diinyast 6rgiitii olmustur.

1950 ve 1960’1 yillarda 6zel sekedriin TOBB kanaliyla bir gelisim siireci iine girmesi; 1960 ve 1970’li yillarda
is insanlarinin ekonomik politikalart ve kendilerinin Tiirkiye'nin gelecegindeki rollerini diisiinmeye baslamas, is
diinyasi 6rglitlenmelerinin temelini olugturmustur. Bu siirecte yasanan huzursuzluklara ragmen is diinyasi, 1961
Anayasast'nin olanaklari gercevesinde kendi siniflarinin toplumsal konumunu gii¢lendirmeye ¢alismus; kendi varligini

92



CONTEMPORARY ISSUES IN INTERNATIONAL RELATIONS, POLITICS & LAW
Erkan Dogan, Giinay Goniillii

ve Tiirkiye ekonomisini tehdit eden gelismeleri yakindan takip etmis; politika ve ekonomi alaninda istikrarin
saglanmast gerektigine inanmustr (Bugra, 1994, s. 237).

TUSIAD’1n Kurulus Siireci

12 Mart 1971 askeri miidahalesinden gok kisa bir siire sonra kurulan TUSIAD, bugiin Tiirkiyedeki is diinyast
dernekleri iin nemli bir referans noktast konumundadir. TUSIAD’in kurucularindan biri olan Vehbi Kog’a gore
‘kabus yillar’ olarak adlandirilan 1970’li yillarda kurulan TUSIAD, Tiirkiye'deki ¢ikar gruplarinin gelisimine 151k
tutmugtur. 1973-80 déneminde ti¢ bagbakan tarafindan yedi hiikiimetin kurulmus olmas: dénemin istikrarsizligs

hakkinda énemli bir bilgi vermektedir (Altun, 2009, s. 19).

TUSIAD'1 kuran on iki sanayici, is diinyastnin TOBB'dan ayri, goniilliiliik esasina dayalt bir 6rgitlenmeye gereksinim
duyuldugunu ifade etmistir. TUSIADdan 6nce tiim is insanlart TOBB semsiyesi altunda temsil edilmekreydi.
TUSIAD’in kurulmast énemli bir ekonomik ve politik aktoriin Tiirkiye tarihine etki etmesini beraberinde
getirmigtir. Dernek, Onis ve Tiirem’in (2002) deyimiyle “Tiirkiye'nin politik, ekonomik ve toplumsal sorunlar
hakkinda kolektif bir ifade araci olarak” varlik gostermekeedir (s. 442). Sakip Sabanci, Tiirk arkadaglarinin Japonya
seyahatlerinde bu tilkedeki sanayici ve is insanlarinin bir araya gelip fikirlerini paylagtiklari, raporlar hazirladiklar:
ve raporlardaki bilgileri kamuoyuna aktardiklari semsiye drgiitler olusturduklarina taniklik ettiklerini ifade etmis;
bu érgiitlere benzer bir 6rglitiin Tiirkiye'de de kurulmast gerektigine inandiklarini belirtmistir (Berker, Uras, 2009,
s. 224). TUSIAD kuruculari 1960’ls yillarda Tiirkiye ve Yunanistan'in Avrupa Ekonomik Toplulugu ile ortaklik
antlagmasi imzalayacag1 yillarda Yunan is diinyasi temsilcileri ile siirece hazirlik konusunda yakin temas halindeyken
Yunan is diinyasinin, ¢alismalarini Yunan Sanayi Federasyonu biinyesinde, devletten bagimsiz olarak yiiriittiigiine
taniklik etmistir (Berker, Uras, 2009, s. 90). TUSIAD kurucularinin dis diinya ile iletisim i¢inde olmast goniilli
bir dernegin kurulmas: fikrinin ortaya ¢ikmasini saglamigur.

TUSIAD, Tiirkiyedeki biiyiik sirketler ve holdingleri temsil eden goniillii bir ¢ikar érgiitiidiir. Dernegin temsil
ettigi is diinyasi, 6zellikle 1990’l1 yillarda demokratiklesmenin 6nemine vurgu yapacakur. Ancak 1970 ve 1980’li
yillarda zellikle ekonomik reformlar tizerine vurgu yapilmus; siyasi konularin disinda kalmaya 6zen gosterilmistir
(Onis, Tiirem, 2002, s. 439). 1970li yillarda benimsenen ithal ikameci sanayilesme modeli, is diinyasinin var olan
sistemin diginda kalmasina, uluslararas: ekonomiye yon veren serbest piyasa ekonomisinin getirdigi olanaklardan
yararlanamamasina sebep olmugtur (Gélbast, 2016, s. 189). 1 Agustos 1971'de kuruldugunu kamuoyuna bir bildiri
ile duyuran TUSIAD, “Anayasanin 6ngordiigii karma ekonomi prensiplerine ve Atatiirk ilkelerine uygun olarak
Tiirkiye'nin demokratik ve planlt yollarla kalkinmast ve Bat uygarlik seviyesine ¢ikarilmasina hizmette bulunmak”
amacint tagidigini ifade etmistir (Kirag, 2008). Kurulus amaci ile TUSIAD, Atatiirk ilkelerinin korunmasina ve
Tiirkiye'nin demokratiklesmesine hizmet edecek olan anayasaya baglt bir ekonomik ¢ikar grubu oldugunu ilan
etmistir.

1970’li Yillarda TUSIAD-Devlet iliskileri: Denetleyici/Muhalif iliski Modeli

1970’lerin ilk yillarinda merkez sag ve merkez sol olarak goriilen Adalet Partisi (AP) ve Cumhuriyet Halk Partisi
(CHP), 1970’lerin sonuna dogru asirt sag ve asir1 sol olarak degerlendirilmeye baglanmugtir. S6z konusu partilerin
toplumun farkli ve radikal kesimleri ile kurdugu iliskiler, koalisyon hiikiimetlerinin kuruldugu 1970’li yillarda
kutuplagmanin hizli bir sekilde artmasina sebep olmustur. 1975-1977 déneminde ve 1977 yilindaki secimlerin
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ardindan Milliyet¢i Cephe iktidarda olmus, ancak 1978 yilinda AP’den 11 milletvekilinin CHP’ye gecmesi
sonucunda Ecevit iktidara gelmistir (Gunter, 1989, ss. 65-60).

TUSIAD’in bu siirecte gazete ilanlart ile hiikiimetin ekonomi politikasina yonelik olarak getirdigi elestiri ve
oneriler bir sivil toplum 6rgiitii olan dernege iliskin 6nemli donemsel bilgiler vermektedir. 1975 yilina kadar kendi
biinyesinde arastirma yayinlarina odaklanan TUSIAD, bu tarihten sonra galismalarini kamuoyu ile paylasmaya
baglamustir (Berker, Uras, 2009, s. 274). 1977 yilinda yayin faaliyetlerini arttran dernek, 1979 yilinda izlenen
ekonomi politikast ile ilgili toplam yedi ilan hazirlamustir. Ancak bu ilanlardan sadece dért tanesi 4 milyon 628 lira
karsiliginda 13 Mayis-13 Haziran 1979 tarihleri arasinda gazetelerde yayinlanmustir. Dernek, Ecevit hiikiimetinin

serbest piyasa ekonomisinden uzaklasan ekonomi politikalari nedeniyle bu ilanlari yayinlama geregi duymustur

(Bilgin, 2009).

I1. Milliyetci Cephe hiikiimetinin dagimasinin ardindan 1978 yilinda Ecevit'in bagbakanliginda kurulan hiikiimet,
teror olaylari ve ekonomik krizin derin toplumsal sonuglart ile karst karstya kalmustir. {zlenen ekonomi politikasinin
sorunlara are olmamast is diinyast ve muhalefetin elestirilerine neden olmustur (Erkan, 2017, s. 127). TUSIAD,
bu siirecte Tiirkiye'de parali gazete ilanlari yayinlayabilecek tek sivil toplum érgiitiidiir. Ayrica biinyesinde ekonomi,
isletme gibi alanlarda uzmanlasmis, Robert Koleji gibi okullardan mezun olmus ya da egitimini yurt disinda
tamamlamig Selcuk Yasar, Feyyaz Berker, Vehbi Kog gibi énemli insanlari barindirmistr (Berker, Uras, 2009, s.
107). Dernegin gazete ilanlari, bahsi gegen uzman kadronun uzun siire ¢alismasindan sonra yayinlanmigtir. Dernek
icinde hitkiimete muhalif durus sergileyen bir grup, hazirladig; taslak ilanda yeni bir hiikiimet istediklerini; temel
sorunun anarsi, pahalilik, issizlik ve yoksulluk oldugunu vurgulamustir. Ancak yonetim kurulu, TUSIAD in politik
konularin diginda olmast gerektigini belirterek ilanin geri ¢ekilmesine karar vermistir. Yaymlanmasina karar verilen
dort ilan “Gergekei Cikis Yolu”, “Ulus Bekliyor”, “Yoklugu Paylasmak mi Bollugu Saglamak mi?”?, “Refahin ve
Hiirriyetlerin Diisman1 Enflasyon” basliklarint tagimistir. Tiirkiyede o donem sikiyonetim oldugu icin TUSIAD
yetkilileri ilanlarin yayinlanmast iin Stkiyonetim Komutanligindan izin almugtir (Berker, Uras, 2009, ss. 64, 67,
69). TUSIAD’1n kurucularindan Can Kirag, bahsi gegen ilanlarin su dort konuyu isledigini vurgulamustur:

Birincisi, bunalim ortamindan ¢ikis yolu hiir tegebbiisiin giiglendirilmesi ile miimkiindiir. [kincisi, Tiirk ekonomisi
igte ve dista rekabete agilmalidir. Ugiinciisii, yoklugu paylasmak yerine herkese bolluk saglanmalidir. Dérdiinciisii

ise, enflasyonun refahin ve 6zgirliigiin diismani oldugu goriisti benimsenmelidir (Kirag, 2008).

[lanlar ekonomi politikalart hakkinda kamuoyunu bilgilendirme amacini tasimustir ki bu 6zellik sivil toplumun en
temel 6zelliklerinden bir tanesidir (Diamond, 1997, s. 50). TUSIAD, bu amag cergevesinde ilanlarda okuyucular
icin anlagilir bir dil kullanilmasina 6zen gostermistir. Ornegin “Refahin ve Hiirriyetlerin Diismani Enflasyon”
baglikli ilanda 6ncelikle sade bir dille enflasyonun tanimi agagidaki gibi yapilmugtr:

Enflasyon, paranin degerinin diismesidir. Hayat pahaliliginin artmasidir. Para, ihtiyactan ve tiretilen mallardan daha
hizli arup ortada bol para olursa fiyatlar yiikselir. Enflasyon olur. ...Saglikli ekonomilerde yiizde 10’u agmayan
enflasyon, bizde son dénemlerde..... tiimiiyle kontrolden ¢ikarak... yiizde 60’1 asmustir (Refahin ve Hiirriyetlerin
Digmant: Enflasyon, 12 Haziran 1979, Milliyet).

[lanlar ile sivil toplumun bir diger rolii olan siyasi otoritenin denetlenmesi ve daha hesap verebilir olmast amaglanmistir
(Diamond, 1997, s. 39). Ornegin “Gergekei Cikis Yolu” baslikls ilanda su sozlere yer verilmistir:
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Turkiye nereye gidiyor? Bir tilkede ekonomik bunalim neden dogar? Sorumluluk kimdedir? Diinyanin zengin tilkeleri
arasina girebilecek potansiyele sahip yurdumuz neden yoklar icine girmistir? ... Zorlayici, 6nleyici dnlemlerle iiretim
artmaz. Olsa olsa ekonomik yapi carpilir. Giderek rejim degisir (Gergekgi Cikis Yolu, 15 Mayis 1979, Giinaydin).

“Ulus Bekliyor” ilaninda ise kisa vadeli politik kaygilarin KIT lerin isleyisini, sosyal giivenlik politikasini ve vergi
politikalarini olumsuz etkiledigine yer verilmistir. TUSIAD bu ilanlarla sivil toplumun iilkesel sorunlarin ¢oziilmesi
igin Gneriler getirmesi roliinii de iistlenmistir. Asagidaki ilanda TUSIAD in getirdigi 6neriler dikkati gekmektedir:

Devlet, kargiliksiz para basmak yerine baska yollar aramalidir. Ornegin Maliyemizin dogru yontemler kullanarak
vergi kacakeiligini asgari diizeye indirmesi sarttur ve miimkiindiir. Parlamentomuzun ise heniiz vergilendirilmemis

kesimlerin artik vergi kapsamina almasi tarihi bir gérevdir (Gergekei Cikis Yolu, 15 Mayis 1979, Giinaydin)

Yukarida bahsi gecen dért ilan, bu ¢alismanin icerik analizi i¢in temel kaynaklar olarak belirlenmistir. Bu dogrultuda
ilanlarin igerigi sivil toplum-devlet iliskileri gercevesinde incelenmistir. Asagidaki tabloda dort ilanin igerik analizi
yapilarak TUSIAD'in elestirdigi hiikiimet politikalarinin ana noktalart ve goziim 6nerileri ortaya konulmustur.

Tablo 1: TUSIAD Tarafindan Yaymlanan Dirt Gazete llaninin Ieerik Analizi

ilanlarda Yer 1. “Gergekgi Cikis Yolu” 2. 3. “Yoklugu 4. “Refahin ve
Verilen Ana “Ulus Paylagsmak Hiirriyetlerin
Temalar Bekliyor” mi1 Bollugu Diigmani Enflasyon”
Saglamak mz?”
Devlet
politikalarina
getirilen elestiriler
Devletin “astrt miidahaleci “yasakg1 “zorlama, “yasak¢t mevzuat ag1
ekonomideki zihniyet” mevzuat” engelleme” ve astrt miidahaleci
agirhig biirokratik zihniyet”
Enflasyon “yiizde 60 enflasyon” “kargiliksiz para
basma” 4 v
Vergi kagakeilig v -
v v
KiT’lerin - “yallik zarar1 50
genigletilmesi v milyar lira” v
“her 100 kisiden 14’ti “her 100 kisiden
Igsizlik igsiz” v 141 igsiz” -
Coziim Onerileri
Serbest piyasa “kisiyi rekabet icinde “serbest “ekonomik “yasak¢t mevzuatin
ekonomisi tegvik” rekabet” hiirriyetler” degistirilmesi”
Vergi reformu
v v v -

Kaynak: 7ablo, yazar tarafindan olugturulmugtur.

Yukarida ana hatlar1 temalarla verilen TUSIAD ilanlari, sivil toplum-devlet iliskileri baglaminda degerlendirildiginde
dernegin, sivil toplumun demokrasinin pekismesine katki saglama roliinii benimsemis bir sekilde hareket ettigi
goriilmektedir. Secilmis hiikiimetlerin mesruiyeti sivil toplumun da destegi ile devam edebilmektedir. TUSIAD
bu mesruiyetin korunmast adina sorunlu alanlar olarak gérdiigii “devletin ekonomideki agirligi”, “enflasyon”,
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“vergi kagakeiligr”, KIT lerin genisletilmesi” ve “issizlik” konulari iizerine odaklanmuig; bu sorunlarin demokratik
ve anayasal yontemlerle ¢oziimlenmesi halinde toplumsal refaha ulagilabilecegini vurgulamustir. Bir isveren drgiitii
olan TUSIAD’in iiyeleri ekonomik bunalimin toplumsal sorunlart beraberinde getirdigini, ancak serbest piyasa
ekonomisinin desteklenmesi ile demokratik bir rejimin miimkiin olabilecegini dort ilanin her birinde yer verdigi

su sozlerle savunmugtur:

Biz, Tiirk ozel sektoriiniin tiyeleri olarak beyan ederiz ki tilkemizi hiirriyet¢i demokrasi icinde refaha gotiirecek
temel gli¢ hiir tesebbiistiir: kisiyi, her zaman daha ¢ok ve daha verimli galigmaya sevk etmis olan hiir tesebbiis.
Cagimizin ileri toplumlart refaha hiirriyet icinde yalniz bu yolla erigmislerdir. Bir baska yol yoktur (Berker, Uras,
2009, ss. 72-75).

TUSIAD, bu ilanlarla devletin ekonomiye miidahalesinin 6zel sektoriin iiretime katki saglamasina engel teskil ettigini,
KIT lerin verimli galismast ve ekonominin disa agilmast ile sorunlarin goziimlenecegini vurgulamistir (Ulus Bekliyor,
1979). Dénemin TUSIAD Bagkani Feyyaz Berker, gazete ilanlart hakkinda “Halkin menfaati neyse, kendi isimizi
degil, tilkenin menfaatini 6n planda tutarak karar vereceksiniz” sézlerini soylemistir (Bilgin, 2009). Berker, Milliyet
gazetesine verdigi demegte bildirilerin siyasal bir amacinin olmadigini vurgulamistr (Milliyet, 16.05.1979). ilanlarin
yayinlanmasinin ardindan Ecevit hiikiimetinin ekonomi politikalarina toplumsal diizeyde getirilen elegtiriler artmigtir.
Ancak ilanlarda hiikiimetin dogrudan hedef alinmadigs goriilmektedir. TUSIAD her ne kadar hiikiimetin dagilmasint
amaclamamus olsa da gazete ilanlar1 Ecevit hiikiimetinin gii¢ kaybetmesini beraberinde getirmistir. Sivil toplum érgiidlerd,
egemenlik yetkisini ele gecirmek ve iilkeyi yonetmek gibi amaglar giitmemektedir (Diamond, 1997, s. 8). TUSIAD
da béyle bir amag giitmemis, sivil toplumun denetleme, ¢oziim onerileri getirme roliinii Gistlenmigtir. Bu amagladir
ki “refah”, “serbest rekabet”, “hiir tegebbiis”, “hiirriyet¢i demokrasi” gibi sdylemler her dort ilanda da kullanilmugtur.

TUSIAD ve devlet arasindaki denetleyici/muhalif iliskinin bir benzeri 1960’1 yillarda ABD'de sivil haklarin elde
edilmesi amaciyla yasanmustir. Yine Ingiltere, 1960’lt yillarda kentlesmenin yarattg yoksullarin temel ihtiyaglarinin
saglanamamast nedeniyle iilkedeki muhalif gruplar tarafindan elegtirilmis; goniillii 6rgiitler toplumsal sorunlarin
coziilmesi igin galismalar yiiriitmiistiir. Israil ise 1970 ve 1980’lerde hiikiimetin izledigi dis politikaya iilkedeki
sivil toplumun (6zellikle genglik hareketi ve etnik gruplar) elestiriler getirmesine taniklik etmistir. Ikinci Diinya
Savasi sonrasinda Japonyadaki goniillii 6rgiitlerin bir kismu insan haklari, baris, niikleer silahlanma karsicig: gibi
konularda hiikiimet politikalarina muhalif bir durus sergilemistir (Young, 2000, ss. 157, 159, 162, 163).

Denetleyici/muhalif iligkinin bahsi gegen dért tilkede ve Tiirkiye'de dzellikle 1950-80 yallart arasinda ortaya cikug:
dikkati ¢ekmektedir. Young'in asagidaki tablosu da bu tarihsel siirecin 6zelligini kanitlar niteliktedir.

Tablo 2: Sivil toplum-Devlet Iiskileri

Ulke Denetleyici/muhalif iligki

ABD 1960’larda goniillii 6rgiitlere getirilen kisitlamalar; 1960’larin kamu politikalarina kargi protesto
eylemleri

Ingiltere 1960’larda refah devletinin ihtiyag sahibi vatandaslari koruma altina almamast dolayisiyla gesitli

gruplarin hak arayiglari; kentlesmenin getirdigi sorunlar ve irk¢ilikla miicadele

Israil 1970’lerin basinda sayisi artan mubhalif gruplar (6zellikle genglik érgiitleri ve etnik gruplar)

Japonya 1950 ve 1960’larda baris ve insan haklari drgiitlerinin ortaya ¢tkmasi

Kaynak: Young, 2000, s. 166
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TUSIAD'in Ecevit hiikiimetinin ekonomi politikalarina getirdigi muhalif yaklasim da yukarida bahsi gegen bu
tilkeler gibi demokratiklesme siireclerindeki gelismelerle, tarihsel olaylar ve hiikiimeterin izledigi politikalarla
dogrudan iliskilidir. Ecevit, hiikiimetin dagilmasinda TUSIAD’in ABD ile isbirligi iginde olarak nemli bir rol
oynadigini 1995 yilinda TRT de yayinlanan Ates Hatt programinda iddia etmistir (Berker, Uras, 2009, s. 71). 1975
yilt itibariyle dénemin ABD bagkan: olan Jimmy Carter'in dis politika danismani olan Zbigniew Brzezinski'nin
TUSIAD’a talimat vermis olabilecegini iddia eden Eceviti TUSIAD yoneticileri elestirmis; TUSIAD in Kibris
sorunun ¢oziilmesi ve 1974 Kibris miidahalesinden sonra Tiirkiye'ye uygulanan ambargonun kaldirilmasi i¢in Ecevit
hiikiimetinin de destegi ile ABD'de Tiirkiye'nin ¢ikarlarinin korunmasi adina lobicilik faaliyetleri ytirtittiiglinii ifade
etmistir (Uras, 2012). Ancak TUSIAD’in kurucularindan Selcuk Yasar, TUSIAD ilanlarinin hazirlanmast fikrinin
Fransadaki gazetelerde gordiigii ilanlara dayandigini su sézlerle ifade etmistir:

O yillarda Fransada sol hareket var, devletcilik var. Ben bir giin bir ilan gdrdiim gazetede. Hem milletvekili hem
de ucak fabrikast olan bir insan, bir grup arkadagiyla birlikte komiinizme kargi, devletilige karsi kocaman tam
sayfa bir ilan vermisti. Onu Tiirkgeye cevirdim, Giingor Uras'a verdim. Onun etkisiyle Tiirkiyede ¢ikan o meshur
ilanlar fikri gelisti. Hatta Ecevit'in se¢imi kaybetmesine neden olmustur o ilanlar (Berker, Uras, 2009, s. 81).

1970’li yillarda devlet ile dogrudan iligki iinde olan TUSIAD’in denetleyici/mubhalif rolil, is diinyast temsilcilerinin
tilkedeki ekonomik sorunlar hakkinda hiikiimete uyarilarda bulunmalarini, oneriler getirmelerini, kamuoyunu
ekonomik sorunlar ve olasi toplumsal sonuglari hakkinda bilgilendirmelerini ifade etmektedir. Bu siirecte yasalara
aykart bir yol izlenmeden ekonomi alaninda uzmanlasmis ve goniillii olarak 6rgiitlenmis TUSIAD yetkililerinin
hiikiimetin ekonomi politikalarina yn verme cabasi dikkati ¢cekmektedir.

Sonug

Sivil toplum-devlet iligkileri, demokrasiye gecis ve demokrasinin pekismesi siireclerinde belirleyici rol tistlenen
bir 6zellige sahiptir. Young'in (2000) sivil toplum ve devlet arasinda destekleyici, tamamlayict ve denetleyici/
mubhalif iligkiler olarak belirledigi modeller, farkl: tilkelerdeki egilimlerin ortaya cikarilmast bakimindan énemli bir
siniflandirma niteligini tasimaktadir. Bu modeller gercevesinde Tiirkiyede 1970’1 yillarda sivil toplum-devlet iligkileri
TUSIAD 6rnegi temelinde incelendiginde, denetleyici/muhalif iliskinin hiikiim siirdiigii goriilmiistiir. Bu iligkinin
temel ozellikleri, devletin ¢esitli sivil toplum unsurlarinin uyari ve dnerilerini dikkate almamasi, buna kargin sivil
toplumun hiikiimete baski uygulayarak izlenen politikalarin degismesi i¢in 6n ayak olma ¢abalaridir. 1960-1980
doneminde diinyadaki diger pek ¢ok iilkede de dikkat ceken denetleyici/mubhalif iligki, sivil toplumun gelisimine
onemli katkilar saglamustir. Dig diinyayr yakindan takip eden ve alaninda uzmanlagmig goniillii tiyelerden olusan
TUSIAD da ézellikle 1970’li yillarin sonunda denetleyici/muhalif bir tutum sergilemistir. Dernegin kurucu iiyeleri
yurt disindaki gazetelerde hiikiimet politikalarina elestiri getiren ilanlarin bir benzerinin de Tiirkiyede yayinlanmas
halinde ekonomi politikalarinin degisebilecegine ve toplumsal sorunlarin ¢éziilebilecegine inanmigtir. S6z konusu
ilanlarla hiikiimet politikalar1 elestirilirken hiikiimetin dogrudan hedef alinmadigy; is diinyasini temsil eden orgiitiin
ilanlarda yoksulluk, issizlik, enflasyon, KiT’lerin biiytimesi, vergi politikalari ve 6zel sekedriin sorunlarina yer
verdigi; ilanlarin her birinde demokratik ve anayasal siirelere bagliligin tekrar edildigi; sivil toplumun kamuoyunu
bilgilendirme rolii ¢ercevesinde ilanlarda sorunlarin kolay ve anlagilir bir dille anlauldig dikkat cekmektedir. Bu
ozellikler literatiirde sivil toplum unsurlarinin demokratiklesme stireclerine saglayabilecegi katkilardan bazilaridir.
Bu yoniiyle TUSIAD, 1970l yillarda is diinyasini temsilen 6zellikle ekonomi politikasina yén verebilecek reform
onerilerinde bulunmustur. Tiirkiyede sivil toplum-devlet iliskileri, diinyadaki diger 6rneklerde de goriildigii gibi
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1980’ler, 1990’1ar ve 2000’li yillarda 1970’li yillardan 6nemli 6lciide ayrisan iliski tiirlerine evrilmistir ki bu stirecler
de baska caligmalarin ana konusunu olusturacaktir.
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THE OVERVIEW OF MARRIAGE AND DIVORCE FROM
ROMAN LAW TO PRESENT AND THE TERMINATION
STATES OF NON- MARITAL COHABITANTS FORMS

Abkin Unal’, Ozge Demirdelen’

Abstract

With the advent of the earth after the earth’s existence, some concepts have emerged that make human beings
human. The most important of these concepts was that he could not spend his life alone. In an emotional sense
he was looking for a partner. Later on, the feeling of setting up a family and the continuity of the descent was one
of their most important purposes. In the first people, the concept of marriage and divorce was not the same as
todays but it was seen as a picture of similar marriage ceremonies in the written tablets. While we did not look at
the official dates of the observations of the future dates, the union was carried out before the religious ceremonies.
With the settlement of civilization in the lives of people, such as marriage and divorce have officially begun to
come to pass. Marriage and divorce do not depend in any way on Roman law; In terms of Turkish Law, it is the
two separate institutions that should be realized in the framework drawn by law. In Roman law, marriage was
concluded with an agreement that was not strictly related. Divorce was not tied to marriage in any way. Although
some laws governing divorce are found, in general, there has never been an arrangement of divorce with a decision
of a judge and a written reason in his blood. In Turkish Law, marriage refers to a cohort of spouses and children,
beginning with the official marriage, covering the period up to the end of marriage by death or court order.
Divorce occurs when the marriage union is legally terminated. Mankind has instinctively acted to establish an
emotional connection throughout his life. However, the situation is different in non-marital cohabitants’ forms.
Sometimes this situation continues with marriage, and sometimes it does not want to go under this responsibility,
or because of different ideological reasons. This situation is increasing day by day. The most important goal of
this article is to examine the issues of marriage and divorce by looking at Roman and Turkish legal systems and
at the same time to evaluate the non-marital cohabitants’ forms from the Roman law to today’s law. As a result
of this evaluation, the establishment of partnerships in non-marital cohabitants’ forms and the reasons for their
ending will be discussed and an overview of the reasons of marriage and divorce will be examined in detail. It is

intended to provide an overview of the academics who will work in this area.

Key Words: Divorce, Marital Unions, Non-Marital Cohabitants Forms.

1. Introduction

Although Roman law, which existed in ancient times, is not valid today; it has deep effects on existing legal systems.
It is accepted that the laws were inspired by Roman Law. Roman Law played an important role in the regulation
of Turkish law. The emergence of these rules, the principles on which it is based and the examination of these
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2 (Cag University), ozgedemirdelen@cag.edu.tr
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rules in terms of learning the development process are considered as a separate issue. Due to this characteristic of

the Roman Law, it has been deemed necessary to consider and evaluate the article firstly.

The family is the smallest in the past and in the past in terms of societies; but it has been accepted as the most
important unit. When we look at the Roman period as it is today, it is possible to say that the foundation of the
family is based on marriage. The valid establishment, continuation and termination of a marriage will be considered
primarily within the scope of Roman Law. Then, in terms of Turkish Law, the marriage and divorce institutions will
be evaluated and how the marriage and divorce are evaluated in the modern law will be explained in general terms.

On the other hand, it will be tried to explain the differences in the situation of the non-marital life patterns
and the change of the family concept. The general evaluation of Roman Law, Turkish Law and non-marital life
models will provide an overview of the differentiation of marriage and extra-marital life models and the discovery
of divorce and extramarital life patterns.

2. The Concept of Family and Marriage in Roman Law

The Romans, who believed that the foundation of a solid society and the formation of the state would be achieved
through a strong family structure in all respects, gave great importance to the family. When it has been looked at
the historical process of the state, it is seen that the periods of empowerment or regression are hidden behind the
erosions or deteriorations in the increase in the welfare or the deterioration in the legal, cultural and moral fields.

In Rome, the family was termed familia. Familia, in the broad sense of the family, was used as a common ancestor.
From the common ancestor; but the community that does not live together is called Gens * and those belonging
to a gens have the same surname (Ayiter, 1963, p. 1). In the narrow sense of the family, the family head (pater
familias) and his dominance and power (patria potestas) were under the group of people (Paribeni & Talip, 2011,
p. 232; S. Berki, 1963, pp. 111-112).

The head of the family, who had absolute authority, was considered to be both a religious head and a king in the
house. Abandonment of the newborn child; the family head who had the right to kill, chain, and sell when he
grew up, would have been his master, whatever he had acquired (Paribeni & Talip, 2011, p. 233).

The Roman family, which is seen as the structure of a separate state organization within the state with the head
of the family, has laid the foundations for being placed on the legal basis. It was believed that after the legal
requirements were fulfilled, a family was established, men and women should live together. For this reason marriage
(matrimonium) was the basis of the family. Marriage, wife and husband together with the children of the world
within the marriage was seen as a legal association closely (Kocakusak, 2011, p. 19).

2.1. Marriage and Marriage External Alliances

In terms of Roman law, the formation of the family institution was in marriages as in modern law. Marriage was
a social and moral institution in Rome and it was a union that did not require state intervention in modern law
(Erisgin, 2013, p. 4). Classical law, the period referred to as a text Modestinus’ marriage contained in the phrase,
“men and women of the divine and human law is to unite in a common life” (Ayiter, 1963, p. 7) was defined
(Reynolds, 2001, p. 8).
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As a consensual act, the marriage consisted of the consensus of the parties without being bound by any form.
Although the realization of the marriage was not connected to any form, some conditions were sought in order
to be able to speak of a valid marriage. The first person to marry should have the right to marry (ius conubium)
(Kocakugak, 2011, p. 20-21). On the other hand, in accordance with the principle of monogamy (monogamy),
which dominated Rome in every legal period and paid attention not to be violated, the fact that the individuals
are primarily single (Eriggin, 2013, p. 2), have the power of appeal, and that both the woman and the man, the
parties, fill the age limit required to marry, the marriage of blood relatives, the family of the parties, the marriage
to be made with the consent of the marriage was found to be established with the current marriage (Ayiter, 1963,
pp- 9-13; Kocakusak, 2011, p. 20).

With the provision of the conditions required for the valid marriage, it was deemed necessary that the parties explained
the will of the parties to be married in the eyes of the society (there is no obligation to make the statement clearly)
and the existence of the consensus on the continuation of the marriage was sought. It was accepted that marriage
of men and women was a marriage, where there were elements about the will and intentions of marriage (affectio
maritalis), the husband and wife in the society (honor matrimoni). (Ayiter, 1963, p. 7; Goneng, Haziran 2003,
p. 646; Koschaker & Ayiter, 1993, p. 303; Pugliese & Umur, 2011, p. 346; Stocquart & Bierkan, 1907, p. 2).

The constant coexistence of women and men was not always considered a legal marriage; these partnerships were
not legally valid. The first of these partnerships was the contubernium (Stocquart, 1907, p. 3). The marriages of
two slaves or slaves with a free-born in (Finley & Bradley, 2015) or soldiers with slaves were called contubernium
(Grubbs, 2002, pp. 13, 30, 173, 143, 144, 146, 148). The other type of marriage with no legal validity was
concubinatus (Hersch, 2010, pp. 27-29; Kocakusak, 2011, p. 26). Concubinatus meant that women and men lived
together as married (Kabaagag & Alova, 1995, p. 111). Since the parties were not accepted as husband and wife,
unlawful concubinatus (Stocquart & Bierkan, 1907, p. 15et al.) partnerships were not possible to apply the legal
rules applicable to marriage. As a result, children born in concubinatus partnerships were considered illegitimate
(Stocquart & Bierkan, 1907, p. 18). On the other hand, if concubinatus partnerships declare that they want to
marry one another, then the union is accepted as legal marriage; the child born of unity, the marriage after the
realization of the illegitimate status (Géneng, 2010, pp. 138-140 as cited in Kocakusak, 2011, p. 26).

It was possible to say that although marriage was not the participation of the state in its establishment, it had
some legal consequences that required state intervention. Due to issues such as dominance over the children of
the husband and the relationship between the husband and wife, the relations of property between the spouses
(such as the dos regime (Erisgin, 2013, p. 6) and donations between spouses) and the loyalty debt, the marriage
was examined by the Roman jurists in detail and became an institution that required state intervention over time

(Ipek, 2014, p.196).

2.2. Divorce

The parties are divorced when the consensus (Ayiter, 1963, p. 7) which is necessary for the establishment of the
established marriage is terminated; there was also no need for a divorce decision given by the state authorities

(Ipek, 2014, p. 196).

In Roman law, while divorce (divortium) was considered as a situation that abolished the marital bond, it was
considered as a variety of reasons that ended marriage (Emiroglu, 2001, p. 178). It should be noted that in order
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to speak of divorce in Roman Law, there should be a valid marriage bond established between the parties, as it is
today. In the marriage bond, it was necessary to find Affectio Maritalis, first of all, the marriage intention. From
this point of view, divorce in Roman law was defined as the end of the marriage intention between the parties or
the disappearance of the marriage bond (Berger, 1953, p. 439; Koschaker & Ayiter, 1993, pp. 309-311). It should
be mentioned immediately that it was considered sufficient for the parties to have the marriage to be accepted as
married and the consensus existed for the continuation of the marriage. In the absence of the affectio maritalis
and honor matrimoni elements, partnerships were called a form of extramarital life and the termination of these
partnerships was not considered a divorce (Ayiter, 1963, p. 7; Goneng, 2010, p. 646; Koschaker & Ayiter, 1993,
p. 303; Pugliese & Umur, 2011, p. 346; Stocquart & Bierkan, 1907, p. 2).

Repudium was defined as a statement made by one of the spouses to the other spouse regarding the will to end
the marriage (Berger, 1953, p. 439). Marriage was seen as a permanent agreement, but after the elimination of the
agreement, divorce was seen as a natural result. For this reason, there was no possibility to undertake to divorce
or punish a divorce in Roman law (Ayiter, 1963, p. 13); this kind of agreement was not tolerated, was considered
a shame (Géneng, 2010, p. 647).

In Roman Law, during the period when marriages ended with divorce, some indirect measures were taken to
prevent this situation. However, apart from the fines imposed on the spouse who was defective in the termination
of the marriage, there were no provisions preventing the divorce. The idea that divorce could only be valid if
there were certain reasons during the classical legal period and that the sanctions would be imposed outside of
them were not fully adopted. The reasons for divorce during the Tustinianus period were covered under four main
headings (O. Berki, 2011, p. 103).

lustinianus firstly divorced the divorces on the basis of mutual consent between the spouses (divortium communi
consensus). He then sought to ban divorces based on mutual consent, imposing some limitations on the concern
that divorces were facilitated (Koschaker & Ayiter, 1993, p. 309; Géneng, 2010, p. 654). The restrictions on
divorce, which is the reason of divorce which is the most application area in Roman Law, were removed later
(Géneng, 2010, p. 654). Just like today, marriages in Roman law were seen as the unification of the husband in
an indivisible life partnership.

According to the reason of the perfect divortium bona gratia, the marriage union could be terminated due to the
fact that one of the spouses could not be imposed on the parties. It was possible that one of the spouses could
not have children due to the physical inadequacy, the husband was away from his home for five years due to war
bondage, and one of the spouses had a mental illness and the spouses had been divorced based on perfection.
Since the situation was a justification, divorce could take place without the mutual consent of the spouses (Berger,

1953, p. 440; O. Berki, 2011, p. 172).

In divortium ex iusta causa, which is the reason of divorce based on the flawed behavior of one of the spouses,
causa was a material investment (Berger, 1953, p. 440). The woman’s motive for going to play with another man,
her adultery or immoral behavior, her life with a man other than his wife and her life with concubinatus (Géneng,
2010, p. 653), and caste of life were among the reasons without her husband’s permission (Berger, 1953, p. 440).
Basically it was based on the rules of public order and unlawfulness (Koschaker & Ayiter, 1993, p. 309). He was
immediately seen as a cause of divorce (Mainar, 2006, p. 541).
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Divortium sine causa, which was the reason of divorce without a legal reason, was subject to a number of criminal
sanctions related to the property of the party requesting divorce. With the sanction of the penalty, the party that
requested the divorce had to pay compensation (Goneng, 1953, p. 653; Koschaker & Ayiter, 1993, p. 309; Berger,
1953, p. 440).

3. The Concept of Family and Marriage in Turkish Law

It is seen that the family has undergone changes in the historical development of society. Sometimes, under the
domination of the head of the family, which is the representation of authority, it is seen as a structure in which
all the family members live in partnership. Later, the family structure of the people began to shrink by taking the
state of authority; the protection of individuals has passed into the hands of the state. In the narrow sense, it is
accepted that the family is a core structure consisting of husband and wife.

The legal system, on the other hand, shows its impact on the family, its establishment, functioning, resolution and
other issues. In terms of the legal order, it is not possible for the family to live together permanently and to keep
each family member under one roof for a lifetime. They are interconnected; however, those who do not continue
their lives together are also counted as individuals of the family. The most important issue that constitutes the
family in terms of Turkish Law is the marriage. In fact, after the realization of blood ties or marriages, all of the
individuals who are connected to each other are called family in the law (Tekinay, 1984, p. 2).

The Turkish Civil Code ensured the protection of the family and the State intervention to the marriage. However,
this intervention was taken into consideration by the Constitution and became more effective. In the article
41/1, 2 of the Constitution under the heading Protection of the Family and Children’s Rights. The family is the
foundation of Turkish society and is based on equality between spouses. The state shall take the necessary measures
and establish the organization in order to ensure the peace and well-being of the family and especially the protection
of the mother and children and the implementation and implementation of family planning. If it is necessary
to take a hand from a perspective other than the provisions of the children, the protective effect of the provision
is for the family. Although the models of out-of-life life have started to become widespread, such partnerships
have not been collected under the concept of family and have not been discussed under the Constitution. In this
way, the importance of the family in the society and the sensitivity shown to the concept of family are clarified.

3.1. Marriage

The family, whose foundations were based on the earliest periods of history, has always been on the agenda in
every stage of history and in different cultures and has been an institution of special interest. Marriage, which has
an important place in the lives of people, has been given special importance in every period of history. However,
the law did not include a clear provision defining marriage (Dural, Ogiiz & Giimiis, 2016, p. 10; Schwarz,
1946, p. 27; Velidedeoglu, 1965, p. 44; Feyzioglu, 1986, p.83). While the doctrine contains similar definitions of
marriage, these definitions have some common points. These common points form the basic elements of marriage
(Feyzioglu, 1986, pp. 83-92).

In our law, marriage takes place between two people of different genders (Schwarz, 1946, p. 30; Feyzioglu, 1986,
p- 83.). Partnerships of people of the same gender cannot be considered marriage (Basoglu, 2015, pp.196 et al).
Although the marriage of two people of the same sex is legally prohibited, if such a marriage has taken place,
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there is a consensus in the doctrine that the marriage in question must be subject to the non-existence of sanction
(Dural, Ogiiz & Giimiis, 2016, p. 71; Feyzioglu, 1986, pp. 95-96; Helvact & Etliile, Eyliil 2016, p. 159; Inan,
2014, p. 235; Kiligoglu, 2015, p. 73; Oztan, 2015, p. 572).

Marriage is formed on two basic characteristics: being continuous and establishing a full life partnership (Schwarz,
1946, p. 28; Koschaker & Ayiter, 1993, p. 302). In addition to being permanent and establishing a full life
partnership, it is not possible to say that the marriage is temporary (Schwarz, 1946, p. 28).

Unions that are not carried out in accordance with the legal rules and formalities, that are not made in accordance
with the basic conditions and forms determined by the law, shall not constitute a valid marriage. Such mergers,
which are deprived of the element of law, are only seen as actual partnerships; not born in the world of law (Tekinay,
1984, pp. 118-122; Feyzioglu, 1986, p. 84). After the fulfillment of the formal conditions sought legally, a valid
marriage can be mentioned. In order to be able to speak of a valid marriage, they must declare their will to marry
in the presence of the two competent witnesses who have the power to make a marriage and in front of the two
witnesses who have the power to distinguish (Turkish Civil Code applicable in 1 January 2002, art.134, 141, 142).
With the realization of the conditions stipulated by law, the marriage union is formed; the partnerships that are
not in compliance with the conditions sought by the law are called the relationship of life outside the marriage’.

Although the unity and permanence in the marriage, which is considered to be a fateful unity established to last
a lifetime, is a matter of fact, it is also possible to end the marriage union by divorce as a result of a de facto
necessity. The termination of marriage by divorce is made by a court decision given as a result of the lawsuit filed
on the basis of one of the reasons stipulated in the law.

3.2. Reasons for divorce

Divorce is the result of some necessity that emerged after the marriage contract has been concluded, the existence
of one of the reasons written in the law is sought, at the request of one of the spouses, the marriage ends with
the decision of the judge (Inan, 2014, p- 239; Helvaar & Erliile, Eyliil 2016, p. 165; Kilicoglu, 2015, p. 148;
Oztan, 2015, pp. 637, 648).

The reasons for divorce are regulated in Article 161-166 of Turkish Civil Code: Adultery, life-threatening, bad or
degrading behavior, crime handling and dignity, abandonment, mental illness and shaking of the unity of marriage.
The reasons for divorce are classified as private - general divorce reasons and absolute - divorce reasons (S. Berki,

1975, p. 138 et al; Giineslioglu, 2009, pp. 11-18; Meral, 2009, pp. 24-46; Feyzioglu, 1986, pp. 218-219).

The reasons for the divorce which is admirable and discretionary, as a condition of shaking the unity of marriage;
in cases where this condition is not sought, absolute reasons for divorce are mentioned (Dural, Ogiiz & Giimis,

2016, p.103; Kiligoglu, 2015, pp. 135-136).

In Article 166 of Turkish Civil Code, the condition of shaking the marriage union, the agreement of the spouses
and the failure to establish the common life are arranged as the reason of general divorce. The reason for divorce

3 In Turkish law and other legal systems, the associations formed by those who live without marriages are called in different ways.
The scope of the article “non- marital cohabitants forms” use of the term is preferred. The term marriage models of out-of-life,
which we see as a wide umbrella, will be dealt with by a certain line from the marriage, which consists of people of the same sex and
of different sexes, and which can be dealt with outside marriage.
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is the shaking of the marriage unit, a general and discretionary divorce. It is necessary that there should be severe
misunderstanding between spouses and the continuation of marriage unity cannot be expected from spouses in the
presence of this incompatibility (Ruhi, 2004, pp. 97, 98, 100, 101). In making a decision, the judge shall consider
the balance of interests between the continuation of the marriage union and the termination of the marriage
union (Oztan, 2015, p. 678 et al.; Dural, Ogiiz & Giimiis, 2016, p. 115 et al.; Kiligoglu, 2015, pp. 136 et al.).

The agreement on the divorce of the spouses, the divorce case to be opened at least one year of the marriage, the
spouses to apply together or a partner has opened the case of the other accepting the party, the judge personally
listen to the parties and the financial consequences of divorce and the situation of the children in terms of the
conditions for the realization of conditions must be (Turkish Civil Code, art 166/3).

The reason for the divorce to open the case of divorce based on the reason of the fact that the common life could
not be re-established, the case which was opened previously with any of the reasons for divorce has been rejected,
the past and common life of the three years should not be re-established and the request of one of the spouses
should be started. It is not important for whom the rejected case is opened, for what reason, and for what reason.
The judge decides to divorce the parties without any flaw investigation. The judge has no discretion in this regard

(Turkish Civil Code, art 166/4).

4. The Situation of Non- Marital Cohabitants Forms

The family, seen as the smallest social structure and the cornerstone of the society, can be transformed over time,
with reasons arising from sociological, economic, ideological, moral or religious influences. When we look at these
changes, it is seen that the family concept is not only identified with the marriage institution; the relationship between
non-marital relations has increased in the society as a new family type (Yasan, 2013, pp. 11-12). Developments
in modern medicine, changes in moral values, and other reasons and issues emerged with the emergence of new
family types, along with the search for some legal order. Efforts to find solutions to new problems such as the
recognition, regulation and linking of the extramarital partnerships of people of the same sex or of different sexes
have begun (Dey, 20006, p. 225.).

Non-marital cohabitans, which have emerged for the purpose of recognizing the unity of people of the same sex,
are not the only subjects that fall within the scope of non-marital life models. This situation of couples of different
sexes is gaining importance. It should also be noted that there are states that accept systems other than marriage
for couples of different sexes (Syltevik, 2010, pp. 444-462; Hiekel, Liefbroer & Poortman, 2011).

People of different sexes choose to live out of wedlock because they do not want to enter under the traditional
structure of the marriage institution and reject this status. People of the same sex wish to be recognized and have
the same rights as married couples. When the regulations on national law are examined, it is possible to divide the
extra-marital co-existence into two sub-categories, namely, the registered partnership and de facto life partnership,
irrespective of the sex of the couples constituting the union. Registered partnership characterized as a legal agreement;
de facto life partnership is more of a spiritual agreement (Kessler, 2004, p. 68 as cited in Tekdogan Bahgivanci,
Ocak 2018; Devers, 2003, p. 198).
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4.1. Establishing Registered Partnership and The Termination States

In the light of the definition given in Article 3/1%, Article 3/1 of the Implementing Enhanced Cooperation in
the Area of Jurisdiction, Applicable Law and the Recognition and Enforcement of Decisions in Matters of the
Property Consequences of Registered Partnerships, the definition of registered partnership® shall be governed by
the provisions of law, it is possible to make legal formalities as an official life together (Sirmen, 2009, pp. 830 et
al.; Yasan, 2013, p. 5; Dogan, 2011, pp. 243 et al.; Tekdogan Bahgivanct, Ocak 2018, p. 626; Zielinski, 1998-
1999, p. 288; O’Brien, 1995, p. 165).

In order to obtain legal status, the couples living together are obliged to register officially their relationship. This
can be accepted as an official relationship (Devers, 2003, p. 198). In this way, people living together are subject
to pre-determined legal regulation by registering their relations. Persons can benefit from the protection provided
by law by registering the existence and co-existence of the relationship between them (Sutherland, 2013, p. 144;
Woods, 2004, p. 10 as cited in Tekdogan Bahgivanci, Ocak 2018, pp. 626-627).

The aim is to create a status that is close to marriage and to be as close as possible to these couples to ensure
the recognition of same-sex partnerships. In 1989, Denmark became the state that made the first regulation on
registered partnership by moving to a registered association® (Curry, 2005, p. 2). Denmark was followed by Norway
in 1993, Sweden in 1995, Iceland in 1996, Netherlands in 1997, Belgium in 1998 and France in 1999 (Yasan,
20313, p. 20; Boele-Woelki, 2000, p. 1053).

Most of the member states of the European Union (EU) have the opportunity to be formalized by means of
registered partnership. In the countries of EU member states, the registered partnership model results in the
right of entry and residence in the country. Although the arrangements are mostly directed towards couples who
have the same gender, it is worth mentioning that there are legal systems that regulate the status of registered
partnership for persons of different sex who are afraid of the obligations of the status of marriage or who do
not marry for other ideological reasons (Scherpe, 2015; Bester & a Louw, 2015; Tekdogan Bahgivanci, Ocak
2018, p. 628).

4 “registered partnership’ means the regime governing the shared life of two people which is provided for in law, the registration of which is
mandatory under that law and which fulfils the legal formalities required by that law for its creation.”, Retrieved from (https://eur-lex.
europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R1104&qid=1536910600088&from=EN) on 10.08.2018.

5 In German Law “has been registered life partnership”; In English law “civil partnership” is called. In Turkish doctrine, many terms
are used and we consider it appropriate to use the term “registered partnership” in the context of the article.

6 In addition to that it is suitable to know this information: Some states such as the Netherlands, England, France, Finland, Belgium,
Sweden, Norway, Portugal, Argentina, Iceland have granted the right to marry people of the same sex. The Netherlands accepted
gay and lesbian marriage on 1 April 2001. Thus, it became the first state in the world to legalize gay and lesbian marriage. Source:
Retrieved from  (https://www.rijksoverheid.nl/ministeries/ministerie-van-justitie-en-veiligheid) on 24.09.2018. Germany,
accepted registered partnership for homosexual partner, with The Terminated Act on Discrimination against Homosexual is:
Life Partnerships (Gesetz zur Beendigung der Diskriminierung gleichgeschlechtlicher Gemeinschaften: Lebenspartnerschaften
(LpartG)) of 16 February 2001 and 266 numbered. Soruce: Retrieved from
(https://www.gesetze-im-internet.de/englisch lpartg/englisch lpartg.html) on 22.09.2018. “Das Gesetz zur Uberarbeitung
des Lebenspartnerschaftsrecht” alowed them to marry. For related news, soruce, Retrieved from (https://www.bbc.com/turkce/
haberler-dunya-40454281,
https://www.ntv.com.tr/dunya/almanyada-escinsel-evliliklere-onay,ia8 WCHsbcEWJhKPwiljKlw)
on 20.09.2018. Look at the Directive 2004/38/Ec of the European Parliament and of the Council of 29 April 2004, Retrieved from
(http://eur-lex.europa.eu/LexUriServ/LexUriServ. do?uri=0]J:L:2004:158:0077:0123:en:PDF),
on 10.06.2018.
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In order for the registered association to be valid, it is necessary to have the capacity to establish the association and
not to have the foreseen obstacles, the determined conditions must be fulfilled. French law, the law of Belgium,
the Dutch law on the registration of registered persons in order to be 18 years of age is required to be filled. While
it is compulsory to have the power to discriminate, while in the French Law there is no right to associate with
the restricted persons, for example, it is possible for the lawyers in Switzerland to establish registered partnership
with the permission of the legal representative. This association should not be a pre-established and ongoing
registered association of the association or the ongoing marriage as in the marriage. Again, a certain degree of
kinship relationship is also envisaged in terms of the establishment of registered association (Boele-Woelki, 2000,
p. 46; Devers, 2003, p. 119). As is the case with marriage, the establishment of registered association is subject to
the fulfillment of legally regulated shape requirements. From this point of view, the record to be made is official
(Devers, 2003, p. 119; Yasan, 2013, pp. 25-28).

The first one of the reasons that ended the registered association, as in the marriage institution, is death. As a
result of the death, it is not possible to continue the association and the registered partnership will be ended. The
disappearance or suspicion of death by suspicion of death is one of the reasons that ended the registered association
(Yasan, 2013, p. 40; Tekdogan Bahgivanci, Ocak 2018, p. 631). The cancellation of the registered association is
also shown as another reason. In the case of German law, it is necessary to terminate the registered association,
which is the model of extramarital life, and the association with the court decision will be canceled upon the
request of either party or both, and the union will end (Dogan, 2011, pp. 248-249). In the case of Swiss law,
upon the request of a party or both, both parties can terminate the registered partnership. In the two jurisdictions
there is no need for a court decision in the Dutch law, while on the other hand there is a court way. As a result of
mutual and interdependent declarations of the parties, the registered partnership ends (Yasan, 2013, pp. 41-42).

The registration of the parties to the registration of the registered association or the marriage of one of the parties
while the registered partnership continues to end the registered association (Yasan, 2013, pp. 40-41).

4.2. Establishing De Facto Life Partnership and The Termination States

In the broadest sense, de facto life partnerships” are defined as the constant coexistence of the two people living
together, based on a continuous and stable basis, without notification or registration to any official authority. The
de facto life partnership in which a de facto situation exists are the subject of the relations between people of the
same and different sexes throughout the legal systems. Some states, for example, Peru, Venezuela, Brazil, have
included regulations on de facto life partnership in their domestic law only for persons of different sex, while
others do not prefer to make any arrangements. States which do not make any arrangements show a tendency to
take action in the face of concrete events, according to the court decision on the existence of the right (Tekdogan

Bahgivanci, Ocak 2018, pp. 634).

De facto life partnerships are important for the recognition of certain rights for those who do not want to enter or
enter into a marriage-like status, such as getting married or registered partnership. The idea that legal arrangements
should be made for living together first emerged in 1974 in the former Yugoslav law; the authority to make
arrangements to eliminate the need for de facto life partnership is given to autonomous regions (Ozsunay, 1979-

7 Many terms have been used in the doctrine. Look at: Ozsunay, 1979-80-81, p. 59 et al.; Yasan, 2013, pp. 4-5; Sirmen, 2009, pp. 834
et al.; Tekdogan Bahgivanci, 2018, p. 634. The scope of the article “de facto life partnership” we deem it suitable to use the term.
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80-81, pp. 63 et al.) In Europe, particularly in northern countries such as Norway, Sweden and Denmark, the
related legal regulations regarding the de facto life partnership have begun to be made later (Sirmen, 2009, p. 839).

One of the reasons for the termination of the de facto life partnership as in the registered partnership is the death.
On the other hand, it is possible for one or both parties to end the association with a joint decision. Again, as
in the case of a registered partnership, if a person marries each other or with a third person or starts a registered
partnership, the de facto life partnership will end (Tekdogan Bahgivanct, Ocak 2018, p. 641).

5. Discussion

With the changes in the extended family starting with industrialization, religious, cultural, technological, mass
media, social media, population mobility and modernization process, the traditional structures were broken in
time and the traditional basic structure of the family was different. With the participation of other cultures in
the society, gender, inter-family relations, growing and growing of the child began to be influenced by different
factors. In particular, it is possible to list some of the changes that occur in family relations as people begin to
share life together under a roof without a family, postponement of official marriage until the birth of children,
cessation of partnerships before marriage, shorter marriages than in the past, and the rapid increase in the rates
of divorce from day to day. It should be noted that the number of divorces is increasing all over the world and
the efforts to end the marriage are decreasing. On the other hand, people have begun to be more cautious about
getting married and the idea of marrying a life as a life-long partnership has been fragile.

Considering the Roman period and the post-era period, we can say that the establishment of the family depends
on marriage. However, after the changes in the social structure and the economic developments, it can be said
that the concept of family, both in terms of women and men, needs to be re-evaluated.

Marriage, the union of a man who shares all aspects of life, a unity of a woman, for a common life in divine and
human law In Roman law, marriage, which is regarded as a social and moral institution, is considered as a union
that does not require state intervention. The marriage, which is not bound by any parties, as a consensual act
with their mutual will, also ends when the mutual will ends, consensus, without the need for a divorce decision
by the state authorities.

Looking at Turkish Law, it is mentioned that marriage is a legal agreement between two people of different
sexes. The establishment of the marriage union following the declaration of the free will of the individuals in the
presence of the official civil servants and witnesses was bounded by some material and formal rules in Turkish law
as opposed to Roman Law. In the event that the conditions of the situation are not realized, the marriage contract
will be deemed to have never been established.

Divorce is a sociological phenomenon that needs to be dealt with in multidimensional, economic, social, cultural
and psychological reasons. Divorce in general is the result of conflicts, conflicts, adaptation problems, infidelity,
violence, incompatibility, economic problems or loss of love / respect. This situation brings many different
problems for individuals. Although every marriage is established for the continuation of a complete union, divorce
in unsustainable marriages has been recognized as a right in terms of couples in our legal system. In this context,
the Turkish Civil Code numbered 743 and the Turkish Civil Code no. 4721 consider the issues that might cause

divorce. In case of such matters, the spouses are given the right to divorce. In contrast to Roman Law, a court
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decision must be made in Turkish law to enable divorce to take place. The divorce, which may be based on one of
the reasons for divorce in the law, differs from that of the out-of-marital life patterns. Although there are reasons
to terminate in the extra-marital life models, none of them are divorce.

The reasons of divorce in Roman Law, divortium bona gratia based on perfection, divortium sine causa, divortium
ex iusta causa, divortium communi consensus were considered mutual. The reasons for divorce in Turkish law were
separated as reasons for private divorce and general reasons for divorce. Articles 161-166 of Turkish Civil Code
regulate the reasons for divorce: Adultery, life, bad or degrading behavior, crime and disobedience, abandonment,
mental illness and shaking of the unity of marriage. These reasons can be categorized as the reasons for special
divorce and general reasons for divorce, whether they are regulated in the law or not. In Article 166 of Turkish
Civil Code, the condition of shaking the marriage union, the agreement of the spouses and the failure to establish
the common life are arranged as the reason of general divorce. The reason for divorce is the shaking of the
marriage unit, a general and discretionary divorce. It is necessary that there should be severe misunderstanding
between spouses and the continuation of marriage unity cannot be expected from spouses in the presence of this
incompatibility. In making a decision, the judge shall consider the balance of interests between the continuation

of the marriage union and the termination of the marriage union.

6. Conclusion

With the arrangements adopted by the legal systems, the models of out-of-wedlock life have adopted many of the
family functions of marriage and the nature of traditional family law has changed. However, in states such as Turkey,
the legislator does not have a tendency to adopt such models. Because marriage is the only and basic institution in
the establishment of family life. While the traditional marriage institution was protected, other partnership were
not considered within the scope of family law. However, it is now necessary to acknowledge that the international
circulation of individuals as a couple or as a couple has gradually increased. For today’s society and the law, for
example, it is necessary to make assessments for the people of the same sex, except that the public order cannot
be softened. It is possible to say that not only the international circulation, but also the coexistence in society in
this way. It is for this reason that we think that the effect of public order should be taken into consideration when
considering the international dimension of public order.
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EMPLOYEE’S RIGHT TO REFUSE WORK IN
COMPARATIVE LAW / KARSILASTIRMALI HUKUKTA
iSCININ ISVERENIN VERDIGI iSI REDDETME HAKKI'

Pinar Zeybekogly?, S. Alp Limoncuogl’

Abstract

The subject of this study is to understand what the right of employees to refuse the work given by the employer is
in comparative law, to determine the limits of this right to refuse work, and the rights of the employer when the
worker rejects a work assignmnet. In international academic literature, this concept is defined as objectionable work
in some countries, conscientious objection or the right of the worker to refuse the work given by the employer
in others. This discussion of whether the worker has the right to disobey the orders and instructions given to
him has been a subject of inquiry in comparative law for a long time and has reached some conclusions. In our

study the concept of “objectionable work” has been examined by referring to various cases in a comparative way.

Keyword: Right to Refuse Work, Conscientious Objection, Objectionable Work, Comparative Law.

Ozet

Uluslararast akademik literatiirde, kimi tilkelerde “itiraz edilebilir is - is¢inin igverenin verdigi isi reddetme hakk:”,
kimi iilkelerde vicdani ret olarak tanimlanan, iscinin kendisine verilen emir ve talimata uymama hakkinin olup
olmadigina yonelik bir tartisma mevcuttur. Bu konu 6zellikle Japonya da meydana gelen birkag dava neticesinde
giindeme gelmistir. Konu kargilagtirmali hukukta da incelenmis ve bazi sonuglara varilmustir. Bu ¢ergevede, ¢alismada
Japonya, Amerika Birlesik Devletleri, Ispanya, Israil ve Almanyada iscinin isvereni verdigi isi reddetme hakki - itiraz
edilebilir is kavrami tizerindeki hukuki goriisler aktarilacak akabinde iscinin igverenin gosterdigi isi reddetmesinin
sinirlart ve iscinin igverenin gosterdigi isi reddetmesi kargisinda isverenin kullanabilecegi haklardan bahsedilecektir.

1- Japonya Is Hukukw'nda Igcinin Isverenin Verdigi Isi Reddetme Haklu

Japonya'da, bir 6gretmenin, isvereni tarafindan yapmakla zorunlu tutuldugu bir gorevi yerine getirmek istememesi
sonucunda yeni bir kavram olarak is¢inin igvereni verdigi isi reddetme hakki (itiraz edilebilir is) kavramu ortaya ¢ikmustir.
Japonyadaki olay: inceleyen ve giindeme tastyan Profesor Tadashi Hanami diger tilkelerdeki akademisyenlerden,
kendi iilkelerinde bu olaya benzer olaylarin yasanip yasanmadigi, bu ya da buna benzer bir kavramin kullanilip
kullanilmadig konusunda bilgi istemesi iizerine literatiirde yeni bir tartisma baslamistur®. Tartismanin baslangicinin

1 Bucaligma Pinar Zeybekoglunun “Isverenin Yonetim Hakki Cercevesinde Itiraz Edilebilir Is Kavrami” adli yiiksek lisans tezinden
derlenmistir.

2 (Izmir Ekonomi Universitesi), pinarzeybekoglu@gmail.com

3 (Izmir Ekonomi Universitesi), alplimoncuoglu@gmail.com

4 Conscientious Objection In Japan,Tadashi Hanami, Heinonline, Citation: 31 Comp. Lab. L. & Pol'y J. 441 2009-2010, s. 441-454
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Japonyada meydana gelen bir olay neticesinde ortaya ¢ikmast ve konunun daha net anlagilabilmesi igin, ilk olarak
Japonya literatiiriiniin incelenmesi daha dogru olacakur.

Iscinin isveren tarafindan verilen isi reddetmesi, Japonyada “vicdani ret” kavramu ile ifade edilmekredir. Tkinci
diinya savagindan sonra Japonya'nin ulusal bayrag: ve ulusal milli marst Japon siyasetinde farkli gériiglerin oldugu
konulardan bir tanesi haline gelmigtir. Sol goriislii gruplar her iki sembolii de militarist gordiikleri icin saygt
gosterilmemesi gerektigini savunmuslar ve okul torenlerinde bayraga ve ulusal marsa yonelik bazi protesto gosterileri
yapmiglardir. bir grup vatandas, Kyoto sehri milli egitim yonetim kuruluna, bu goriisteki kisilere karsi bir 6nlem
alinmast ve okullarda milli margin okutulmasinin zorunlu hale getirilmesi talebinde bulunmugtur. Kyoto $ehri
Milli Egitim Kurumu'nun talep dogrultusuna vermis oldugu karara, bir grup sol goriislii vatandas itiraz etmis ve
ogretmenler de mahkemeden okul térenlerinde milli mars sdylemek zorunda birakilmalarina iliskin verilen idari
kararin durdurulmasina iliskin tedbir talebinde bulunmuslardir. Yerel mahkeme bu davay1 reddetmis, bu davanin
gorev sinirlarina girmedigini ve ulusal margin Anayasanin ruhunu lekeleyen bir durum icermedigine dair karar
vermistir. Dava yiiksek mahkemeye taginmis, ve yiiksek mahkeme bu karart onamigtr. Mahkemenin bu kararindan
sonra dahi sol gbriislii Japon Ogretmenler Sendikast, milli marst ve milli bayrag: protesto etmeye devam etmis
ve okul bu nedenle bu égretmenleri cezalandirmaya baglamistr. Bu 6gretmenler, almus olduklart bu cezalari iptal
ettirmek igin olayr mahkemeye tagimuslardir. Ogretmenler bu davalarda, cezalandirmayi yapan okullarin, kendi
Anayasal diisiince ozgiirliiklerine miidahalede bulunduklarini iddia etmiglerdir. 2008 yilina kadar, yerel mahkeme
kararlarinin cogunda ve konuyla ilgili verilen birkag yiiksek mahkeme kararinda sol gériislii 6gretmenlerin, diisiince
ozgiirliiklerinin kisitdlandigy iddialart reddedilmis ve buna iligkin kararlar alinmustir. Japonya Yargitay’s, bu yondeki ilk
kararinin gerekgesinde, ti¢ nokta izerinde duruldugundan bahsetmistir. Bu goriislerden ilk olarak, dava konusunda
yer alan 6gretmenin okuldaki miizik egitiminden sorumlu oldugu, bu sebeple 6gretmen agisindan, okulun herhangi
igsel bir diisiinceyi yasaklayan emirler vermedigini belirtmistir. Tkinci olarak, okulun, dgretmenin okul téreninde
milli mars1 piyano ile calmasi emrinin reddedilmesinin, 8gretmenin tarih ve diinya gortstine iliskin ya da vicdan ile
baglanult bir emir olmadigina karar vermistir. Ciinkii okul miidiiriiniin, gocuklarin kurdugu bir koroda égretmenin
piyano calmasina iliskin emrinin, isci dgretmenin kendi vicdani goriislerini reddeden bir emir olmadigi, 8gretmenin
okul korosunda piyano ¢almasinin, tam olarak bir diisiincenin ifadesi olmadigi kabul edilmistir. Bunun disinda,
bu durumun &grencilere belli bir yonde miizik egitimi verildigine dair bir emir olmadig da ileri siirtilmiigtiir.
Ugiincii olarak da, Anayasanin 15. maddesine ve Kamu Calisanlart Kanunu'nun 32. maddesine yollama yapilarak,
bu verilen emrin makul oldugu belirtilmistir. Anayasanin 15. maddesinde ise, “tzim kamu girevlilerinin toplumun
genelinin hizmetlisi” oldugundan bahsedilmistir. Bu nedenle is¢inin kisisel gériistiniin, toplumun goriisii yaninda
onemli olmadigi da vurgulanmigtir.

[lerleyen asamalarda, 6zellikle son vakalarda bahsedilen konularda, mahkemeler arasinda goriis ayriliklari meydana
gelmistir. Tokyo Yerel Mahkemesi, bir bagka kararinda isciyi hakli bulmus ve iscilerin goriislerinin Anayasa tarafindan
korunmasi gerektigi yoniinde karar vermistir. Bu nedenle, hem 8gretmenlere verilen cezalarin geri alinmasina hem
de 6gretmenlerin lehine ugramig olduklari zararlar nedeniyle tazminat ddenmesine hiikmedilmistir.

Tokyo Mahkemeleri siirekli olarak fikir ayriliklari yasamis ve son olarak kargilagtirmali analiz icin degisik gortisler
ortaya atmistir. Hukukgular tarafindan yedi farkli konu tartisilmis ve bu konular, sorular halinde belirlenmistir.
Ilk olarak, Ulusal sembol olarak, térenlerde milli mars ve milli bayrak korunmali midir ya da degerlendirilirken
ozel bir 6nem verilmeli midir? Tkinci olarak, aktif protesto ile pasif direnis arasinda bir farklilik yaratilmali mudir?
Uciincii olarak, bu uygulamada 6zel okul ile devlet okulu arasinda bir farklilik olmali midir? Dérdiincii olarak,
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okullarda diisiince 6zgiirltigiinti; vicdani, dini veya ifade dzgiirliigli kapsaminda sinirlamak miimkiin midiir?
Besinci olarak, bu kapsamda 6grencilerle 6gretmenler arasinda bir fark var midir? Altinci olarak, is szlesmesinden
kaynakli herhangi bir yiikiimliiligiin yerine getirilmemesine iliskin bir gerek¢e bulunabilir mi? Yedinci olarak
da, bu degerlere kargi olan gretmenler i¢in alternadif bir istthdam firsatt yaraulmali mudir yaraulmamali mudir?
Sorularinin cevabr ile olaylarin ¢dziimlenmesi diisiiniilmistiir. Sonug olarak, Japonya'nin, farkls iilkelerde yasanan
olaylarin kendi iilkesinde uygulanabilirliginin olup olmadigy, isverenler tarafindan iscilere dini, vicdani ve ifade
ozgiirliiklerine aykar: is verilip verilemeyecegi, iscinin anayasal haklarina aykari verilen islere karst itiraz etme hakkinin
olup olmadigi, bunun sonucunda da iscilerin ne gibi bir yaptrima ugrayacagi konusunda diger tilkelerden goriis
istedigi goriilmektedir.

2- Israil Is Hukuku’nda Is¢inin Isverenin Verdigi Isi Reddetme Hakl

Japonyada “vicdani ret” olarak inceledigimiz kavram, Israilde itiraz edilebilir is kavrami olarak karsimiza gikmaktadir’.
[lk somut olay, is kurumundan igsizlik sigortast alan bir isciye, is kurumu tarafindan bir isyerinde terzilik gorevi
verilmesi ve bu terzilik gorevi icin igveren ile goriismeye giden iscinin, yapilacak olan isin agik-sacik kiyafetlerin
dikimi oldugunu 8grenmesiyle meydana gelmektedir®. Ortodoks bir Yahudi olan isci, Belediyenin bag hahamindan
bu konu ile ilgili bir goriis almistir. Bas hahamin goriisiine ve Yahudi Hukuk Kurallarina gére; “gayri ablaki kiyafetler
dikiminin insanlarin sug islemesine yardim ve yataklik etmek” oldugu kabul edilmektedir. Bunun iizerine isci bu
goriisti is kurumuna gotiirmiis ve is kurumu bu goriise itiraz etmigtir. Olay bunun {izerine yargiya intikal etmistir.
[srail Hukukunun, Ulusal Sigorta Kanunu 163. bsliimiinde, issizlik sigortasindan yararlanmak igin, is kurumunun
gosterdigi isi kabul etme zorunlulugundan bahsedilmektedir. Bélgesel Is Mahkemesi sikyetcinin pozisyonunu
ok kisa bir kararla kabul etmistir. Kisaca yerel mahkeme, kigilerin dini inanglarina aykr1 isler yapmak zorunda
birakilamayacagi gortisiinii ileri siirmiistiir.

Ikinci somut olayda ise, bir gazeteci, Israil Genel Sendikasi tarafindan cikarilan, sol gortislii bir gazetede ¢alismaktadir”.
1989 yilinda, bu gazete muhafazakar ve sag goriislii bir gruba saulmigtir. Bu satn almadan sonra, yeni isverenler
tarafindan bu gazetede calisan tiim gazetecilere, gazetenin giindeminin degistirilmesi, sol goriislii yazilarinin
yazilmamasi yoniinde baskilar yapilmugtir. Bu baskiya dayanamayan gazetecilerin hemen hemen hepsi istifa etmis ve
Ulusal [s Mahkemesine kidem tazminati ve ugradiklart magduriyet nedeniyle hakli feshe dayanan tazminat davast
agmuslardir. Ulusal I Mahkemesi'nin bu somut olaya gore vermis oldugu karar, yukarida inceledigimiz diger olayda
verdigi kararlardan daha farklidir. Mahkeme kararin gerekcesinde, gazete sahibinin gazeteciye kendi diisiincesine
uygun makale yazmasi yoniinde talimat verebilecegini ve gazeteciye kendisinden beklenen sonugla ilgili bir kilavuz
sunabilecegini belirtmistir®. Kararin devaminda ise, Israil Hukuku'nda, isten ¢tkarma tazminatinn, kisinin galismasina
devam edemeyecek kosullarda bulunmast halinde 8denen bir tazminat tiirii oldugunu ve bu yénde daha énce
incelenen, Israil Komiinist Partisi olayina atifta bulundugundan bahsetmistir’. Daha sonra mahkeme, kisinin devlet
islerine, toplumdaki olaylara ve ekonomik olaylara karsi goriisiiniin, isyeri kogullart kavramina dahil olmadigini,
iscinin kendi gortislerine uygun olmayan durum nedeniyle istifa ettiginde bu tazminata hak kazanamayacagni,
iscinin bu tazminata ancak iscinin isyeri kosullarinin ¢ekilmez hale gelmesi sebebiyle istifa ettigi durumlarda hak

PAZ-FUCHS, Amir, Objectionable Work In Israil, Heinonline, Citation: 31 Comp. Lab. L. & Pol’y J. 471 2009-2010.
AV 7262/00 Irit Aroussi v. The Employment Agency (2002), (translation by author)

NLR 93/3-223 Palestine Post v. Yehiyel (1994) 27 PDA 436 (translation by author).

Severance Pay Law, 1963, S.H. 11(a).

NCL Judgments, Shemli v. Israil Communist Party (1974) 6, 42 (translation by author).

O 0 NN

117



KARSILASTIRMALI HUKUKTA iSCININ iSVERENIN VERDIGI iSi REDDETME HAKKI
Pinar Zeybekoglu, S. Alp Limoncuoglu

kazanilabilecegini ileri stirtilmiistiir. Mahkeme kararin devaminda, bu goriisiinii baskasinin yaninda ¢alisan sigortali
bir avukat olayr ile desteklemistir. Olaya gore, nasil bir avukat, avukatlik ofisinde hangi miivekkil ile ilgili isi alacag:
konusunda yetkiye sahip degilse, gazetecinin de yazmasi gereken konuyu reddetme hakkina sahip olmadig: goriisii
benimsenmistir. Bunun aksine, Ulusal s Mahkemesi, yalnizca isverenlerin talimatlarinin hukuka, ahlaka veya
vicdana aykirt olmast durumunda verilen talimatin gegersiz oldugundan ve is¢inin buna uyma zorunlulugunun

olmadigindan bahsetmigtir.

Toplamda, iscinin Anayasal bir hakkinin, igverenin verecegi bir talimatla olumsuz bir sekilde etkilendigi durumlarda
iscinin igverenin verdigi isi reddetme hakki, igverenlerin vermis oldugu talimat yetkisini sinirlayici bir dayanakur.
Burada 6nemli olan, isveren tarafindan verilen talimatlarin is¢inin Anayasal haklarinin olumsuz etkileyip
etkilemediginin belirlenmesi gerektigidir. Eger bu sorunun cevabi, isverenin talimatinin, is¢inin Anayasal hakkini
etkiledigi yoniindeyse o zaman isveren tarafindan verilen talimat itiraz edilebilir is olarak goriilmektedir. Boylece srail
Is Mahkemesi'nin karar1 dogrultusunda, [srail literatiiriinde “vicdani ret” olarak kullanilan kavram ilk kez bu olayla

birlikte “itiraz edilebilir ig-igverenin igverenin verdigi isi reddetme hakkis” kavrami olarak da 6ne siiriilmiistiir.

3- ispanya i§ Hukuku'nda i§9inin Igverenin Verdigi i§i Reddetme Hakki

Ispanyol Is Hukuku'nda genel olarak, galisma hayatindaki siyasi ve dini 6zgiirliigii igeren vicdani ret kavramindan
bahsedilmistir'’. Ispanyol doktrininde, iscinin hakk: olarak vicdani ret ve bunun sézlesmeden dogan borglara etkisi
baslig1 alunda dért farkli somut olay ile agiklanmugtir. Olaylart incelemek gerekirse; birinci olay silahli kuvvetler
tiyelerinin dini ayinlere katilmay: reddetmesi, ikinci olay bir doktor ya da saglik uzmaninin kiirtaj yapmay:
reddetmesi, iigiincii olay hakimlerin ve diger resmi gorevlilerin hemcins (escinsel) evliligi onamay1 reddetmeleri,
dordiincii olay da bir eczacinin ertesi giin hapini (dogum kontrol vb.) sunmay1 reddetmesidir.

[lk olayda, en yiiksek Anayasal seviyede, 2004 tarihli Ispanya Anayasa Mahkemesi kararinda, Ispanya Ulusal Polis
Kuvvetlerinin bagkaninin, dini goriisiine uymamast gerekeesiyle, bahar bayrami dini kutlamalarina, atiyla eglik
etmeme hakki olduguna karar vermistir'’. Yani bir kisinin, dini goriisiintin farkli olmasi durumunda, tilkedeki
dini bayramlara kaulma zorunlulugunun bulunmadigindan bahsetmistir. Bu mahkeme karar ile birlikee, siyasi ve
politik nedenle vicdani ret kapsamina, dini uygulamalarin da dahil edilerek, isciler tarafindan bu dini uygulamalarin
yerine getirilip getirilemeyecegine iligkin doktrinde tartigmalar baglamistir. Mahkeme bu olayda, isci lehine karar
vermistir. Gerekgesinde, bahar bayraminda yapilan bir ayinin, polisiye bir gorev ile ilgili olmadigini, bunun sadece
dini bir bayramda sembolik olarak gecis talimat: oldugunu, bu nedenle de iscinin bu ayine katilma zorunlulugunun
bulunmadigini belirtmistir. Bir baska Ispanya Anayasa Mahkemesi kararinda'?, askeri bir torende gérev almay1 dini
sebeplerle reddeden bir yiizbast hakkinda disiplin cezast verildigi, bunun sonucunda yiizbasinin olayr mahkemeye
tasidig1 ve yiizbaginin haklt bulundugu belirtilmistir.

Ikinci olayda, bir doktor ya da saglik ¢alisaninin yasal olmasina ragmen, kiirtajin kendi vicdani ve dini goriislerine
uygun olmamast nedeniyle bu gorevi reddettigi, bu kapsamda vicdani ret i¢in bir 6zel hiikiim oldugu, mahkeme

gorevini reddeden doktorun, kendi gorevi ile dini ve vicdani griiglerinin catigmast durumunda, is¢inin bu isi

10 SANCHEZ, Esther, Conscientious objection In The Workplace: Some Reflections Based On Spanish Juriprudence, Citation: 31
Comp. Lab. L. & Pol'y J. 487 2009-2010

11 STCO, 101/2004.

12 STCO, 177/1996.
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reddedebilecegine karar vermistir. Boylece mahkeme, kiirtaj talebinin is¢inin dini ve vicdani goriistiyle celistigi
durumlarda, isciye kiirtaj yapmay1 reddetme hakk: tanimigtir.

Ugiincii olayda, Ispanyada hakimin escinsel evliligi onamay1 reddetme hakkinin olup olmadigina iligkindir'. Yasal
olarak kabul edilen bir olgunun, hakim tarafindan reddedilmesinin hukuka aykiri olup olmadiginin incelenmesi
s6z konusudur. Mahkeme, escinsel evliligi onamayan hakimin gérevini dar yorumlamis ve hakimin asli gorev
tanimina giren bir durumun varliginda, hakimin dini sebeple bu isi yapmaktan kacinamayacagina karar vermistir.
[spanya doktrini, bu durumun Avrupa Birligi normlari ile gelistigini, iinkii bu durumun Avrupa Temel Haklar
Sartinin 10. maddesi olan, ulusal ve yasal gergevede belirtilen durumlarda, vicdani reddi tanidig1 diizenlemesini
icerdigini dile getirmigtir. Anayasa Mahkemesi'nin kararinin bu yénde oldugu bir bagka kararda da, temel hakkin
stnirlandirilmasinin makul olup olmadiginin tespit edilmesinde ti¢ farkli kistas s6z konusu olabilecegi, bu kistaslarin
birincisinin, sinirlamanin amaca uygun olup olmadiginin belirlenmesi (amaca uygunluk kriteri) , ikincisinin, daha
az zararlt ayni etkide bir bagka alternatif diizenlemenin mevcut olup olmadiginin belirlenmesi (ihtiyag kriteri),
tiglinciistiniin ise, temel hakkin sinirlandirilmastyla isinin ¢ikarinin kamunun ¢ikarina gore ne dlciide daha fazla
avantaj sagladig, yani sinirlandiriima ile birlikte bir dezavantajin meydana gelecegi fakat bundan saglanan yararin
olusan olumsuzluklardan daha énemli oldugu durumlarda, temel haklarin sinirlandirilabileceginin (oransallik

kriteri) kabul edilmesidir'.

Ispanya Hukuku, vicdani ret konusunu dini 6zgiirliik, anayasal 6zgjirliik ve siyasi 6zgiirliik kapsaminda degerlendirip,
iscinin bu dzgiirliiklerine aykir1 talimat aldiginda bu talimat reddedebilecegini fakat bu talimatin iscinin asli
gorevine girdigi durumlarda, talimati vicdani olarak reddedemeyecegini kabul etmektedir. Isinin temel hakki
sinirlandirilirken de, Anayasa Mahkemesi karar verirken de bu ti¢ kriteri gz 6niinde bulundurmakeadir.

4- Amerika Birlesik Devletleri Is Hukuku'nda Is¢inin Isverenin Verdigi Isi Reddetme Hakk1

Amerikan Hukuku, Anayasa'nin birinci maddesinin altinda, siyasi, ahlaki ve ideolojik itirazlar konusunu incelemistir'.
Amerikan Hukuku ilk olarak dini itiraz baslig1 altinda, yiiksek mahkeme kararlart verilmistir. Bir olayda, Baptist'®
toplulugundan olan bir polis memurunun dini sebeplerle bir alanda gérevlendirmeyi reddetmigtir. Bapdist inanisa
gdre kumar oynamanin giinah oldugu ve polis memurunun kumarhanenin korunmast i¢in gorevlendirilmesi
lizerine, polis memuru, bu korumanin insanlarin kumar oynamasina yardim etmek anlamina geldigi, bu nedenle
kendisinin buna yardim etmek istememesi nedeniyle verilen isi reddetmis, yerine bagka bir polis memurunun
gorevlendirilmesini talep etmis, isverenin bunu kabul etmemesi {izerine olay mahkemeye taginmustir. Amerikan
Yitksek Mahkemesi, olaydaki kumarhaneyi koruma gérevinin dini 6zgiirlitk hakkini ihlal eden bir durum olmadigina
karar vermistir. Okul olayindaki 6gretmenlere de bu kararin uygulanabilecegi ileri siiriilmiistiir. Ornegin, evrim
teorisini 6gretmesi gereken bir 6gretmenin bu gorevi dini sebeplerle reddedemeyecegi goriisii kabul edilmis ve bu
dogrultuda bir¢ok mahkeme kararlarinin oldugu da belirtilmistir. Anayasa Mahkemesinin bu kararindan, genel
uygulamaya yonelik tarafsiz ve gecerli yasalarin uygulanmasinin reddedilemez oldugu sonucunu gikarabiliriz. Ciinkii

ogretmenin evrim teorisini anlatmay1 reddedememesi olayinda da, evrim teorisinin genel uygulamast olan tarafsiz

13 TS (Sala de lo Contencioso- Administrativo Secaion 8’) Sentencia de 11 de mayo de 2009- JUR/2009/268065.

14 STCO, 186/2000, http://sentencias.juridicas.com/docs/000892213.html.

15 FINKIN, Matthew W., An Employee’s Right Not To Obey Orders In The United States, Citation: 31 Comp. Lab. L. & Pol’y J. 497
2009-2010.

16 Dini bir inanis- Baptistler, Protestanlarin ¢oguyla ayni temel inanglar1 paylasan, ama yalnizca insanlarin vaftiz edilmesi ve vaftizin
de suya daldirma yoluyla yapilmas: gerektigine inanan Protestanlardir. www. vikipedia.com
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bir teori oldugu, tiim diinyada gecerliligi bulundugu, 6gretmenin bu teoriye inanip inanmamasinin bir nemi
olmadigy ileri stirtilmiigtiir. Ayni sekilde polis memuru olayinda da, polis memurunun koruma gérevi kapsaminda,
yasal olarak isletilen kumarhaneye gelen vatandaglarin korunma gorevinin genel ve bagimsiz bir gorev oldugu, bu
nedenle polis memurunun dini sebeplerle bu gorevi reddedemeyecegi de kabul edilmistir.

Dini itiraz konusu ise genis bir konu olarak ele alinmustur. Ilk olarak, Federal Medeni Haklar Kanunu'nun da dini
ayrimciligin yasaklandigt kabul edilmistir. Bu nedenle, genel olarak isverenlerin iscilerinin dini itirazlarini dikkate
almasi gerektigi belirtilmistir.

Amerikan Hukuku genel olarak, bir olayda isci verilen isi reddediyorsa, isci icin baska bir alternatif ¢éziim yolu
olup olmadigina bakmistir. Yani isci icin bu gorev alternatif olarak yerine getirilebilir mi getirilemez mi daha ¢ok
bunu incelemistir. Ornegin bir olayda, ubbi bir klinikre, isverenin kiirtaj islemini gerceklestirmek istemeyen bir
doktorun yerine ayni iglemi bir bagka doktor ile gerceklestirme olanaginin bulunup bulunmadigy, kiirtaj yapmay:
reddeden doktorun bagka bir alana kaydirilmasinin miimkiin olup olmadig: incelenmistir. Kanaatimizce, kiirtaj
yapmay! reddeden bir doktor yerine bagka bir doktor ile kiirtaj islemi gerceklestirebiliyor ise, kiirtaj yapmay:
reddeden is¢inin is sozlesmesinin feshedilmesine gerek yoktur. Ciinkii alternatif bir ¢6ziim yolu ile verilen is
yerine getirilmistir. Yine baska bir olayda, yetiskin (cinsel icerikli, +18) dergilerinin sauldig: bir kitapgida calisan
bir is¢inin, bu dergilerin satmay1 reddetmesi {izerine, igveren tarafindan bu iscinin bu tip dergilerin satulmadig,
isverene ait bir bagka boliime ya da diikkana kaydirilip kayrilamayacagmin miimkiin olup olmadig: iizerinde
durulmugtur. Amerikan Hukuku'nda, eger isverenin bu isciyi bir bagka diikkaninda ya da ayni diikkan icinde bir
bagka béliimde istihdam edebilecek bir alternatif yolu varsa, isciyi oraya kaydirmas: gerektigi ve bu diikkanda yetigkin
dergileri satabilecek bagka bir isciyle calisiimast gerektigi goriisii hakimdir. Bir bagka drnek olayda ise, ateist olan ve
telefonla satis yapan bir is¢inin, o ise ait kitapciklarda yazan yontemler ile satig yapacagi, bu kitapcikta miigterilere
kargt dini bir okuma metninin bulundugu fakat is¢inin bu okuma metnini okumay1 reddetmesi {izerine, yine bu
iscinin bagka bir boliime gecirilip gecirilemeyecegi gibi alternatif bir yolun olup olmadig iizerinde durulmustur.
Amerikan Hukuku agisindan, isveren tarafindan verilen bir talimatin, is¢i tarafindan Anayasal haklarina ve dini
inanglarina aykirt olmasi gerekeesiyle reddedilmesi durumunda, bu iscinin alternatif bir ¢oziim yoluyla bagka bir
birimde ya da isletmede istihdam edilme durumunun olup olmadigi degerlendirilmeli ve is¢inin bagka bir birime
ya da isletmeye kaydirilma olanaginin olmast durumunda ilk olarak bu yéntem uygulanmalidir. Eger isverenin,
isciyi bagka bir boliimde ¢alisirma olanaginin olmadigt ve igverenin, isin goriilmesi icin bu isi yapacak bagka bir
isciye ihtiyact olmast durumunda, igveren isi gérmeyi reddeden iscinin is sozlesmesini gegerli nedenle feshetmeli
ve isciye isci alacaklari 6denmelidir.

5- Almanya Is Hukuku’nda Is¢inin Igverenin Verdigi Isi Reddetme Hall

Almanya iscinin igverenin verdigi isi reddetme hakki, Tiirk Hukuku'na uyarlanmasi agisindan en yakin literatiire
sahip olan iilke olarak karsimiza ¢tkmakeadir.

Alman Hukuku agisindan, vicdani boyut incelendiginde, emrin genel olarak yasal olabilecegi fakat bireysel olarak
iscinin vicdanina aykiri olabileceginin iizerinde durulmustur'. Calisma yasalarinda ve dokerininde, buna iliskin
Federal Is Mahkemesinin inceledigi iki tane olay meydana gelmistir. Birincisinde, bir matbaa sirketinde metin dizgisi
isi yapan bir calisanin igvereninden “Nazi ideolojisini” yiicelten bir makale diizenleme emri aldigy, dizgilenecek

17 Objectionable Work In Germany, Rolf Wank, Citation: 31 Comp. Lab. L. & Pol'y J. 455 2009-2010, s.455-468.
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olan eserin yasaklanmug bir eser olmadig1 ve isverenin bu eseri basarak Ceza Hukuku'nu ihlal etmedigi, fakat isci
bakimindan bu emri uygulamanin vicdani olarak makul olmadigs belirtilmistir'®. Federal Is Mahkemesi, isverenin
Medeni Kanun 315. maddesi ve Anayasa'nin 4. maddesine gore, boyle bir emri veremeyecegine hitkmetmistir.
Diger somut olayda ise, igverenin bir ilag sirketi oldugu ve iki farkls kullanimi olan bir ilag tirettigi, bu ilacin birinci
amacinin kusmayi engellemek oldugu fakat ikinci amacinin, atomik bir saldiri sonrasinda askerleri savasa uygun
hale getirilmesini (cesaret hapt gibi) saglamak oldugu ileri siiriilmiistiir’. Bu sirkette aragtirma grubunun bagi
olarak calisan isci, bu ilacin tiretiminde gorev almay1 reddetmistir. Alman Hukuku bu kapsamda, daha biiyiik bir
kamu yararinin olmast durumunda, kisilerin dini inaniglari kapsaminda giyinis dzgiirliiklerinin sinirlandirilabilecegi
kabul edilmistir.

Matbaa sirketinde metin dizgisi isi yapan isci olayina donecek olursak, s6z konusu olan Anayasal hakkin Anayasa’nin
besinci maddesinde yer alan basin dzgiirliigii oldugu, bu bakimdan Federal Mahkeme, sadece emir ve talimat verme
yetkisine degil (onun da dayanagini Anayasanin besinci maddesinde var oldugu), ayni zamanda Anayasa’nin 5.
maddesindeki basin 6zgiirliigiine de auf yapmigtir. Fakat Almanya dokrini tarafindan, mahkeme kararinda basin
ozgtrltighi tizerinde gok fazla durulmadigy, ¢inkii bu durumun basimi engelleyen bir durum olmadigy, isverenin
bagka bir iscisine bu isi yapurabilecegi goriisiinde bulunulmugstur. Almanya Hukuku'nda, dine kiifreden tarzda
miizik calmay1 reddeden bir miizisyenin olay1 gibi yerel mahkemelerde birgok kararin oldugu ortaya koyulmustur.
Bu kararlardan bir tanesini inceledigimizde, orkestrada Hristiyan inanisina sahip bir miizisyenin, “Il Trovvatore”
adli dine kiifreden bir operanin ¢alinmasini reddetmesi iizerine olay mahkemeye intikal etmistir. Yerel mahkeme,
miizisyenin bu emir ve talimat yerine getirmemesini hakli bulmus, gerek¢esinde de, dini inanigi ve kisisel yasam
tercihi kapsaminda bu talimatn yerine getirilmemesini hukuka uygun bulmugtur®. Yerel mahkeme, igverenin emir
ve talimat verme hakkinin iscinin vicdant ile sinirli olduguna karar vermistir.

Alman literatiiriinde de genel olarak, iscilerin vicdanlarina aykiri talimatlara uymama haklarinin oldugu, fakat
buna aykurt goriislerin de doktrinde yer aldigr belirtilmistir. Iscilerin vicdan 6zgiirliigiiniin temelini Anayasa'nin
4. maddesinden aldig1, bir vatandasla devletin iligkisinde, devletin kesinlikle vatandasin inanci ve imani arasina
girmemesi gerektigi, bu bakimdan igsel vicdanin disa fikir olarak yansimasi olarak ifade 6zgiirligii arasinda bir
ayrimda bulunulmasi gerektigi belirtilmistir. Burada bir isci, isveren tarafindan verilen bir emri yerine getirmeyi
reddederse, bu reddetmenin ana sebebinin vicdani bir olay mi, yoksa vicdani bir olay gibi mi gdsterilmeye
calisilmakea oldugunun tespiti gerekmektedir. Iscinin samimiyetinin 6lgiilmesi bu anlamda ¢ok énemlidir. Tiim
bu anlaalanlara gore, Alman Hukuku'na gore vicdan kavraminin tanimi, bir kisinin belli bir durumda, kendisi
icin baglayici ve kaginilmaz olan, iyi ve kotii siniflandirmasi yapmasina sebep olan, gergek bir ahlaki degerlendirme
sonucundaki eylemidir. Yani kisinin bir seyin dogru ya da yanlis oldugunu tam olarak ayirt etmesidir. Askerlere
cesaret veren bir hap iireten bir ila¢ firmasinda calisan iscinin bu hapi iiretmeyi reddettigi bir somut olayda ise,
iscinin bu hapin {iretilmesine kargi gelen bir dernek ya da topluluga tiye olup olmadig; ve askere gitmeyi reddedip
reddetmedigi gibi durumlarin arastirilmast gerektigi, bu aragtirmanin amacinin is¢inin gercek iradesinin ve vicdani
kararinin bu olup olmadiginin ortaya ¢ikarilmast oldugu ileri stiriilmiistiir. Her ne kadar mahkemeler vicdanin
bireysel oldugunu ve bagkasinin vicdani goriisii hakkinda kimsenin sz hakk: olamayacagini kabul etseler de,
mahkemelerin az dnce bahsedilenler gibi deliller isteyerek daha objektif bir goriis elde etmeye calistiklari da iddia

18 Bundesarbeitsgericht(BAG), (Supreme Labor Court) Jan. 29, 1960, Bundesarbeitsgericht(BAG), (Supreme Labor Court), Dec. 20,
1984.

19 Bundesarbeitsgericht(BAG), (Supreme Labor Court), May 24, 1989.

20 Landesarbeitsgericht (LAG) Aug. 7, 1992 LAGE 13 BGB Direktionsrecht 611.
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edilmektedir. Buradaki ikinci soru ise, igverenin emrinin is¢inin vicdanini zedeleyip zedelemedigidir. Nitekim firma
tarafindan iiretilen hap drnegine dénecek olursak, bu hapin iki farkli ise yaradigy, askerleri cesaretlendirmesinin
yaninda kusmay1 engelledigi, firma tarafindan sadece bu hapin sivil kullanim i¢in yapildig1, ¢ok sinurli bir sekilde
askeri kullaniminin oldugu iddiasinda bulunmasi da miimkiindiir. Literatiirde baska farkli goriislerin de mevcut
oldugu, 8rnegin iscinin bu firmada calismaya baglarken béyle bir ilacin tiretiminin oldugunu bilerek bu isi kabul
ettigi durumlarda, iscinin bu ila¢ {iretiminin vicdanini zedelediginden bahsedemeyecegi goriisii, bu goriislerden
bir tanesidir. ?' Burada, agik¢a vicdandan bahsedilmese dahi, kisinin gdrevine mani olan duygularin agirlig: ile
isverenin ¢ikarlari arasindaki dengeye bakuginda, emir ve talimatun makul olmadigina karar veriliyorsa, iscinin
bu emir ve talimat yerine getirmek zorunda olmadigi 6ne siiriilebilir. Sonug olarak, Almanyada itiraz edilebilir
is kavrami ve is¢inin emir ve talimata uymama hakkinin hukuki dayanag; ilk olarak, Alman Bor¢lar Kanunu'nun
275. ve 311. maddeleri oldugu, bunun kargiliginda isverenin zarara ugramast durumunda da, bazi sartlar altinda,
isciye zararinin tazmini igin tazminat davasi acabilecegi diizenlenmistir.

Incelenen bu somut olaylar agisindan bir degerlendirme yapmak gerekirse, yayinevinde alisan dizgici gorevi olan
isci olayinda, baska bir kitabin tiretiminde ve dizgisinde iscinin gorevlendirilmesinin miimkiin oldugu durumlarda,
iscinin is s6zlesmesinin feshedilmesi hukuka aykirilik tegkil eder. Ilag sektoriinde askeri cesaretlendirme ve kusmayt
engelleme hapinin tretildigi isyerinde calisan eczact kalfast olayinda, igverenin isciyi baska bir ilacin tiretiminde
gorevlendirme imkaninin bulundugu durumlarda, is¢inin is sdzlesmesinin feshedilmesi de hukuka aykirilik
olusturur. Iscilerin boyle durumlarda, isveren tarafindan verilen emre uymamalarinin hakli bulundugu ve isverenin
bu sebeple is sozlesmesini feshedemeyeceg, iscileri o zaman dilimi icerisinde igverene bagl bagka bir isyerinde ya
da ayni igyerinin farkli bir béliimiinde veya baska bir isle gorevlendirmesi gerektiginin alu ¢izilmistir. Genel olarak
Alman Hukuku béyle durumlarda igverenleri, iscileri degerlendirme ve is gérme agisindan bagka bir yontem bulma
yitkiimliiliigii altina sokmaktadir. Kanaatimizce bu yontem, Tiirk Is Hukuku'ndaki feshin son gare ilkesiyle drtiisen
bir diizenlemedir. Eger isveren tarafindan isci i¢in alternatif bir is bulunamiyorsa, 6rnegin ilag sirketinde sadece bu
ilacin iiretildigi diistiniildiigiinde, iscinin baska bir ise kaydirilmas: durumunun séz konusu olamayacags, bu nedenle
de is gdrme edimini yerine getiremeyen iscinin is sdzlesmesinin feshedilmesi gerektiginin tizerinde durulmustur.
Sonug olarak, bu durumda igveren hayati boyunca is gérmeyen bir isciyi isletmesinde tutmak zorunda mudir ya da
iscinin is sdzlesmesini sona erdirme imkani var midir? Bu sorularin cevaplandirilmasinda ilk olarak, isverenin, is
gdrmeyen iscinin is sdzlesmesini sona erdirme hakk: oldugu kabul edilir. Bu durumun, is¢inin igveren tarafindan
verilen emri reddetmesinin bir yaptrimi olmadig1, tamamen is gorme ediminin ortadan kalkmas: neticesinde béyle
bir sonugla kargilagildigr kabul edilmigtir. Ayni sekilde isci acisindan da, isverenin isciyi bazi kiyafetler giymesini
emretmesi veya bazi dini kurallart yasaklamasi is¢i bakimindan istifa sebebidir.

6- i§§inin i§verenin Gﬁsterdigi i§i Reddetmesinin Sinirlar: -i§§inin i§verenin Giisterdigi i§i
Reddetmesi Kargisinda Isverenin Kullanabilecegi Haklar

[sveren tarafindan verilen bir talimatin, isginin anayasadan kaynaklanan temel haklarina aykirilik tegkil etmesi,
iscinin bu haklarindan kaynakli degerleri ile catigmast durumunda is¢inin bu emir ve talimata kargi itiraz etme
hakk: oldugundan yukarida bahsetmistik. Verilen bu nitelikteki talimatlarin makul veya isci i¢in adil oldugu
durumlarda, iscinin isi reddetmesi, isverenin anayasadan kaynakli 6zel girisim 6zgiirliigiinii ciddi anlamda olumsuz
etkileyebilecektir. Bu tiir durumlarda dengenin saglanmasi ve son olarak hangi hakkin daha tstiin oldugunun

21 Bundesarbeitsgericht(BAG), (Supreme Labor Court) Dec. 20, 1984, Bundesarbeitsgericht(BAG), (Supreme Labor Court) May. 24,
1989.
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belirlenmesi konusunun agikliga kavusturulmasi gerekir. Ornegin, iscilerin ideolojileri ile isyerinin ideolojilerinin
catismast halinde, isyerinin yapisina kargi tehlike arz etmeyen durumlarda, is¢inin isverenin talimatini reddetmesi
kargisinda, isveren isgiye herhangi bir yaptirim uygulayamaz. Iscinin is s6zlesmesini feshedemez. Isveren boyle bir

durumda, vermis oldugu talimat yerine getirmeyen is¢inin is sozlesmesini feshederse bu fesih, haksiz fesih olacakur.

[sveren, isciyi ise alirken is sozlesmesinde iscinin belirli bir takim 6zelliklere sahip olmasi gerektigini belirtebilir.
Ornegin, iscinin is sozlesmesinde, ideolojik ya da dini bir goriise bagli kalmay1 taahhiit ettigi diisiiniildiigiinde,
caligtgs isyerinde isciden bu ideolojiye ya da dini goriise aykurt bir is yapilmasinin istendigi durumlarda, isci
isverenin verdigi bu talimatini reddetse dahi isveren, iscinin is sdzlesmesini feshedemez. Béyle bir durumda iscinin
istifa etmesi hakli bir istifadir. Igverenin isciye bu nedenle tazminat 6demesi gerekmektedir. Fakat isginin ideolojik
gdriisiiniin is sdzlesmesinde belirtilmesinin zorunlu olmadig durumlarda, devlet, toplum ve ekonomik konulardaki
goriiglerin igyeri kosulu olmamasi nedeniyle, isci verilen talimatlarin bu goriislerine aykirt olmasi gerekeesiyle isten
ayrildig1 durumlarda, tazminata hak kazanamayacakur. Nitekim is s6zlesmesinde iscinin ideolojik goriistiniin sart
kosuldugu durumlarda, nasil ki isveren, iscinin ideolojik goriisiiniin kendi ideolojik griisiine aksi bir diisiinceye
sahip oldugu bilerek isci ile is sozlesmesi imzalamak zorunda birakilamazsa, isciler de ¢alisma kosullarinin degistigi
isyerinde calismak zorunda birakilamazlar.?? Isveren ile iscinin, is sozlesmesinin kurulum agamasinda esit konumda
olmadigy, pazarlik seviyelerinin ayni derecede olmadigy, iscinin isi kaybetme korkusu altinda olmast nedeniyle gercek
iradesini yansitamayacag diisiiniildigiinde, iscinin is sdzlesmesi kurulurken belirtmis oldugu diisiincesinin daha
sonra degisebilecegi de goz 6niinde bulundurulmalidir. Isveren tarafindan verilen bir talimatin, iscinin vicdani
goriisiine aykiri olmast nedeniyle reddedilmesi durumunda, isveren isinin is sozlesmesini feshedemez. Is¢inin daha
once onay vermis oldugu bir uygulamanin, daha sonra yeniden uygulanmasinin istenmesi ve uygulamanin her

asamasinda bu onayin gecerli olamayacagy, iscinin her zaman goriis degistirebilecegi kabul edilmelidir.

Bunun aksine, is¢inin is sozlesmesinde ideolojik ve dini goriistiniin is sozlesmesinin sarti haline gelmedigi durumlarda,
sdzlesmenin kurulma agamasinda isin niteligini kabul eden is¢inin, sézlesmenin devami esnasinda bu isi gérmeyi
ideolojik ve dini goriislerine aykiri olmast sebebiyle reddetmesi durumunda da, bu sebebin gecerli olmadig: kabul
edilmelidir. Dolayisiyla ideolojik ve dini bir sebebin is sézlesmesinde sart haline gelmedigi durumlarda, is¢inin
ideolojik goriistiniin degistigi iddiasiyla talimatlari reddetmesi hakli degildir. Béyle bir durumda, isveren belli
sartlari sagladigi durumlarda, is sdzlesmesini hakli ya da gegerli sebeple feshedebilir.

[spanya Anayasa Mahkemesi'nin, temel haklarin sinirlandirmast konusunda iig farklt kistasinin oldugu, bu kistaslarin;
amaca uygunluk kriteri, ihtiyac kriteri ve oransallik kriteri oldugundan bahsetmistik. Bu nedenle, Tiirk Hukukw'nda
da yerel mahkemeler, oncelikle is¢inin temel hakkini sinirlandirirken bu ii¢ kriteri goz 6niinde bulundurarak karar
vermelidir. Bu kriterlerden ilki amaca uygunluk kriteridir. Buna ggre, isin goriilmesi icin, igverenin isin amacina
uygun bir talimat verip vermediginin belirlenmesi gerektigidir. Thtiyag kriteri, isginin Anayasal 6zgiirliiklerine daha
az zarar veren fakat ayni etkiyi yaratan bir baska diizenlemenin olup olmadiginin belirlenmesidir. Son kriter olan
oransallik kriteri ise, temel hakkin sinirlandirilmas: ile kamu ¢ikarinin, iscinin ¢ikarina gére ne 6lciide avantajli
oldugunun ortaya koyulmasidir. Ayni zamanda iscinin temel hakkinin sinirlandirilmast ile isci agisindan bir
dezavantajin meydana gelecegi asikardir. Fakat bu sinirlandirma ile saglanan yararin, olusan dezavantajdan daha

onemli olup olmadiginin belirlenmesi oransallik kriterinin temelini olugturmaktadir.

22 Bkz. asagidas. 181 vd., Zeki Okur, Is Hukuku'nda Is¢inin Diisiinceyi Agiklama Ozgiirliigii, Kamu-Is Dergisi, C:8, S:4/2006, s. 13-14.
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[sverenin talimat verme hakki Alman Sanayi Yasasinin 106. béliimiiniin altinda, 6. maddenin 2. paragrafinda
belirtilmistir. Ayn1 sekilde, Tiirk s Hukuku'nda, 6098 sayili Tiirk Borclar Kanunu'nun 399. maddesi, isverenin
talimat verme hakkinin yasal dayanagini olusturmakradir. Ilgili maddeye gore, “Lsveren isin giriilmesi ve iscilerin
isyerindeki davranglartyla ilgili genel diizenlemeler yapabilir ve onlara ézel talimat verebilir. Isgiler bunlara diiriistliik
kurallarimin gerektirdigi olgiide wymak zorundadirlar.” denilmektedir. Alman Hukuku, isverenin verdigi talimatin
izin verilebilir ve gecerli olup olmadigini, 6zel durumlarda iscinin talimata uyup uymama hakkinin olup olmadigini
incelemistir. Ilk olarak talimatin gecerliliginin, yasayla, toplu is sozlesmesi, is sozlesmesi ve isyeri konseyleriyle
sinirlandirilabilecegi kabul edilmistir. Tiirk Hukuku'nda ise, isverenin yonetim hakkindan kaynaklanan talimat verme
hakkinin ancak Anayasa, is yasalari, toplu is sozlesmesi, is sdzlesmesi ve isyeri uygulamalari ile sinirlandirilacag kabul
edilmigtir. Alman Hukuku, ikinci olarak, iscinin bazi 8zel durumlarda, isverenin hukuka uygun olan talimatina
uymak zorunda olup olmadigini, bu talimatin isyeri kogullarinda degisiklik yaratip yaratmadiginin belirlenmesi
gerektigi, eger talimat calisma kogullarinda nitelikli degisiklik meydana getiriyorsa da, iscinin bu talimata uyma
zorunlulugunun bulunmadigindan bahsedilebilir. Almanya'nin inceledigi calisma sartlarinda degisiklik konusunun,

Tirk Hukuku uygulamalarina fazlasiyla benzedigi gozden kagmamalidir.

Bunlarin diginda, isveren tarafindan verilen bir emrin, is sézlesmesinin icerigi ile uygun olmasina ragmen, baska
stnirlamalara uymamasi durumunda gegersiz olacagi da kabul edilmelidir. Bu anlamada ilk olarak uygulanacak
diger sinirlama, objekif iyi niyet kurallaridir. Alman Sanayi Kanunu’'nun 106. ve 315. maddesinde, isveren objektif
iyi niyet kurallarina uygun bir gekilde, isverenin kendi ¢ikarlart ve iscinin ¢ikarlari arasindaki dengeyi kurarak bir
talimat verebilecegi hiikiim altina alinmugtir. Nitekim Tiirk Hukuku'nda da, igveren yonetim hakk: tarafindan
meydana gelen talimat verme hakkini kullanirken, anayasaya, is mevzuatina, is sézlesmelerine ve is sozlesmelerinin
eklerine, Tiirk Borglar Kanunu'nun 26. ve 27. maddelerine, objektif iyi niyet kurallarina, hakkaniyete ve isciye
esit davranma yiikiimliiliigiine aykir1 davranamayacagi diizenlenmistir. Isverenin bu hiikiimlere aykirt davranmas
durumunda, TBK’nin 26. ve 27. maddelerine gore verilen talimatlarin gegersiz sayilacagi ve bu talimatlara
uymayan iscilere karst herhangi bir yapturim uygulanmayacag kabul edilmistir. Ayni gekilde her iki hukukta da,
Tiirk Medeni Kanunu'nun 2. maddesinde yer alan objekdif iyi niyet kurallari ¢ergevesinde, iscinin lehine olan bir
isveren talimatini, is¢inin reddedemeyecegi kabul edilmistir. Bunun aksine, isveren, vermis oldugu emrin, isci ile
arasinda bir catisma meydana getirecegini énceden bilmesi, talimatin yerine getirilmesinde herhangi bir ihtiyacinin
olmamasina ragmen tamamen isverenin kendi keyfiyetinin sz konusu olmasi, son olarak da igveren, gelecekte isci
ile arasinda bir ¢atisma meydana gelecegini ve iscinin bu nedenle talimat: yerine getirmekten kaginacagini bilmesine
ragmen bu emri verdiyse igveren kotii niyetli olarak kabul edilmelidir.

[sverenin verdigi talimatlar, vicdan boyutuyla incelendiginde ise, isveren tarafindan verilen emir genel olarak
yasaya ve hukuka uygun olmasina ragmen, iscinin dinine veya vicdanina aykiri olmast durumunda, is¢inin bu
emirleri reddetme hakkinin olup olmadig: belirlenmelidir. Alman Hukuku'nda da Tiirk Hukuku'nda da, kamu
yararinin oldugu durumlarda bireylerin temel hak ve ozgiirliiklerinin sinirlandigt kabul edilmektedir. Ozellikle
Tiirk Hukuku'nda, temel hak ve hiirriyetlerin 6zlerine dokunulmaksizin sadece Anayasanin gerektirdigi bazi
sebeplerine dayandirilarak sinirlanabilir. Bunun disinda, isverenin emir ve talimat hakk: ancak is¢inin vicdan:
ile sinurlt olabilir. Genel olarak bakildiginda, herkesin vicdaninin ve kisiliginin bireysel oldugu kabul edilse de,
iscinin vicdani goriisiiniin kesin olarak belirlenmesi icin bazi objektif delillerin aranmast gerekmektedir. Ornegin,
Almanyada meydana gelen bir eczanede ¢alisan kalfanin askerlere cesaret veren haplari satmay1 vicdani ve dini
goriisiine aykirt gelmesi sebebiyle reddetmesi olayinda, yerel mahkeme iscinin gercekeen hapin tiretilmesine kargt
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gelen bir dernege tiye olup olmadigy, askere gitmeyi yine ayni sebeplerle reddedip reddetmedigi arastirip, bunun
sonucunda iscinin gercek iradesinin ve vicdani degerlerinin kesin ¢izgilerle belirlenmesi gerektigi kabul edilmigtir?.

Burada dikkate alinmasi gereken bir bagka olgiit ise, is sézlesmesinin kurulma asamasinda 6rnegin askerlere cesaret
veren haplarin satilacagini iscinin bilmesi ya da bilecek durumda olup olmadiginin belirlenmesidir. Isi bu durumu
bilmesine ragmen bu isi kabul ettiyse, daha sonra vicdanini zedeledigi gerekeesiyle talimati reddedemeyecegi de
kabul edilmelidir. Nitekim burada, iscinin asli gorevleri arasinda hapin satist yer almaktadur. Isci bu isi reddettigi
i¢cin o donem boyunca isyerine de gelmediyse, béyle bir durumda, is¢inin is gérme borcunu ihlal ettigi gerekgesiyle
igverenin is sozlesmesini feshetme hakki vardir.

Ayrica, is¢inin vicdani gorisleri ile isverenin ¢ikarlari arasindaki dengeye bakilmast ve bu dogrultuda, emir ve
talimatin makul olmast gerekir. Iscinin vicdanina aykirt gelmesi nedeniyle her talimati reddedebilecegi inancina
kapilmamak gerekir. Ciinkii iscinin is sdzlesmesi ile belirlenen bir takim gorevleri oldugu ve isverenin de isciden
bu gorevleri yerine getirmesini isteme hakkinin oldugunu goz éniinde bulundurmak gerekir.

Iscinin, isveren tarafindan verilen talimati vicdanina aykiri geldigi gerekgesiyle reddettigi ve is sozlesmesinin
igveren tarafindan feshedilmedigi durumlarda, is¢inin talimat yerine getirmedigi siire igerisinde ticrete hak
kazanip kazanamayacagi durumunun da netlestirilmesi gerekmektedir. Alman Hukuku'na gére, Alman Borglar
Kanunu'nun 326. ve 616. maddelerinin yorumlanmasi gerekmektedir. Bu maddelere gore, iscinin isi reddettigi
stire zarfinda ticrete hak kazanamadigy, fakat iscinin ¢alisgmamasinin kisisel bir sebebe dayanmadigi veya cok kisa
stireli ¢alismadigr durumlarda ticrete hak kazanabilecegi hiikiim altina alinmigtir. Tiirk Hukuku'nda, is¢inin yapmus
oldugu is karssinca ticrete hak kazanacag; hiikiim altina alinmistir. Fakat yillik izin, tatil, hamilelik gibi durumlarda
gecen siireler de calistigy glinlerden sayildigi da ayni sekilde hitkiim altina alinmugtir. Burada belirlenmesi gereken,
iscinin vicdanina aykirt olan bir talimat reddettigi durumlarda, igcinin bu durumunun itiraz edilebilir is kavrami
ile korunup korunmadigidir. Eger ortada iscinin gercekten dinine ya da vicdanina aykiri bir talimat varsa ve isci bu
talimau reddettiyse, bu reddetmeden kaynakli olarak calismadig; siirelerde iicrete hak kazanmalidir. Aksi bir durumda
isci, surf alacagy ticrette indirim yapilmamasi igin, vicdanina aykuri gelen bir isi yapmak zorunda birakilabilir. Fakat
iscinin kotii niyetli olarak, igveren tarafindan verilen isi gérmeyi reddetmesi durumunda da, iscinin ¢alismadig:
stirelerde ticrete hak kazanamayacagi da kabul edilmelidir.

Son olarak igverenlerin, talimatlarina uymayan isciler icin alternatif bir yol bulma yiikiimliiliigiiniin aluna
girdikleri incelenmelidir. Yani, igveren is¢inin reddettigi ise alternatif olarak isciye bagka bir is teklif ettiginde ya da
goriilecek isi, iscinin Anayasal dzgiirliiklerini sinirlamayacak gekilde diizenlediginde iscinin Anayasal dzgiirliikleri
korunmus olacakur. Soyle ki, Ispanya Hukuku'nda, isverenlerin baskaca alternatif bir yola bagsvurmadan, is¢iden
gelen vicdani redde iliskin talepleri reddedemeyecegi kabul edilmistir. Isverenler boyle bir durumla karsi karstya
geldiginde, yaptirim uygulamadan 6nce, alternatif yol aramalidir. Ciinkii igverenler, igcilerin vicdanina aykurt gelen
talimatlar1 reddetme hakkina katlanmak zorundadirlar. Ayn: sekilde Amerikan Hukuku'nda ve Alman Hukuku'nda
da, isverenlerin iscilerden gelen vicdani redde karst ilk olarak yapmalart gereken, isci icin alternatif bir yolun olup

olmadigini aragtirmakur.

23 Bkz. yukarida bu olay detayl olarak anlatilmistir, s. 166. Olayda, bu ilacin birinci amacinin kusmay1 engellemek oldugu da
belirtilmistir.
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Sonug

[sveren tarafindan verilen hukuka uygun talimatin, iscinin Anayasal haklarini etkilemesi ve Anayasal haklarinin
agirthigt nedeniyle bu talimata itiraz etmesi, igcinin igverenin verdigi isi reddetme hakkini ¢alisma hayatinda sokmustur.
Fakat unutmamak gerekir ki, igverenin de Anayasadan kaynaklanan 6zel girisim ozgiirltigii bulunmakeadir. Bu
haklarin ¢atigmast durumunda nasil bir yol izlenecegi, dengenin nasil saglanacagi, hangi hakkin iistiin oldugunun
ve somut olayda kimin hakli oldugunun belirlenmesi, konunun acikliga kavusturulmasi agisindan énemlidir.

[s¢inin isverenin gosterdigi isi reddetme hakkinin olup olmadiginin belirlenmesi, Tiirk literatiiriinde incelenmeyen
bu kavramin ¢alisma hayatinda yer almasini saglayacak ve bu konunun olugturmus oldugu boslugu bir nebze de
olsa dolduracaktir. Durum her iki taraf agisindan de objektif olarak degerlendirilmelidir. Iscinin hangi durumlarda
isveren tarafindan verilen talimat reddedebilecegi, hangi durumlarda reddedemeyecegi, isverenin vermis oldugu
talimatinin isci tarafindan reddedildigi durumlarda igverenin isciye nasil bir yaptirim uygulama hakk: oldugu ana
hatlaryla ortaya konmaya calisilmustir.

Isci, isveren tarafindan verilen talimatlara bazt durumlarda itiraz edebilirken bazi durumlarda itiraz edemez. Iscilerin
isverenin gosterdigi isi reddedip reddedemeyeceginin belirlenmesi, yine farkli tilkelerin farkli gériigleri agisindan
degerlendirilmelidir.

Kanaatimizce de, isgilerin igveren tarafindan verilen talimatlarin is¢inin dini, vicdani ve siyasi goriislerine aykir:
oldugu durumlar da dahi, verilen talimatin makul oldugu veya isci icin adil, tarafsiz, bagimsiz oldugu ve igverenin
cikarlarini ciddi anlamda olumsuz etkiledigi durumlarda dengenin saglanmasi ve hangi hakkin daha tistiin oldugunun
belirlenmesi gerekmektedir. Nitekim isci kendisinin lehine olan bir talimati objektif iyi niyet kurallar1 dogrultusunda
yerine getirmelidir. Fakat bu talimat iscinin aleyhine olmasina ragmen igyeri ¢ikarlarini ciddi anlamda olumsuz
etkiliyorsa ve talimat is¢inin asli gérev tanimina giriyorsa, is¢inin bu talimata uymasi gerekmekeedir. Tiim bunlarin
yaninda, isveren tarafindan verilen talimatn hukuka, iscinin is sagligi ve giivenligine ve is giivencesi kurallarina
aykurilik tegkil edecegi acik bir sekilde belli ise, isyerinin ¢ikarlarini ne kadar olumsuz etkilerse etkilesin is¢inin bu
talimati kabul etme zorunlulugu bulunmamalidir.

Son olarak, igverenin de, is¢inin dini, vicdani ve mesleki ahlakiyla celisen talimatlari isciden talep etmemesi ve
miimkiin oldugunca iscinin ¢ikarlarini gézetmesi gerektigi unutulmamalidir.
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THE CONCEPT OF JOURNALIST IN THE SCOPE OF
PRESS LABOR LAW

Sevil Yildiz'

Abstract

Today, billions of people all over the world are constantly interacting with written, audiovisual mass media every
day, every hour. In other words, people can be informed by reading a newspaper, listening to radio, watching
television, accessing some news sources or news agencies via the internet, or a news source with a phone call. All
these, constitute the last ring of the information chain, which is completed by reaching the final destination of
the processed news, that is, the individuals. Here, the processes carried out by the professionals in the process
between the arrival of the news and the information to the citizen is called journalism and the people carrying
out these activities are called journalists. It is very difficult to define the journalism profession that is framed in
general. Article 1 of the Press Labor Law defines the journalist. There are many elements in this definition. As
Turkish Labor Law introduces a separate law and special regulations for the journalist, it is first of all necessary
to determine exactly who the journalist is. In order to make this determination, it is necessary to establish the
framework of the journalism profession, its structure, its content, working conditions. In fact, it is not expected
that the legislator will be able to make a complete determination in all these matters. Journalism is a developing
profession. For this reason, there is no possibility to provide a full legal definition that can meet all requirements.
In this respect, the judiciary has a great responsibility. In the face of possible inadequacy in the legal definition,
it is necessary for the judge to clarify who are journalists by making decisions in concrete cases. In this study,
the elements of the concept of journalist will be examined based on the definition of the journalist provided in
the Press Labor Law. In this respect, it is aimed to make evaluations within the frame of decisions made by the

Supreme Court of Appeals.

Key Words: Labor Law, Journalist, Press Labor Law

Introduction

Labor law is a legal branch arranging the workers working for another person and dependent on a person in return
for a fee and also arranging their business relations based on a labor agreement. Today, it is a fact that the state
intervenes in the business relations for the purpose of protecting the worker and providing a balance between the
parties. For this reason, Labor law has become a legal branch arranging the relations between the employee and
the employer as well as their relations with the state.

Press Labor law is the legal branch arranging the working relations between the press workers and their employers.
The arrangement of the business relations of the press workers out of the Labor law with a separate law has caused
to the occurrence of a separate legal branch.

1 (Selguk University), syildiz@selcuk.edu.tr.
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The newspapers started to take large circulations as a result of the advance in the printing technique in 19* century,
capitalization in the field of press and improvements in the freedom of thought being the occurrence reasons of
the press labor law. Depending on these developments, people working in the press for a fee were needed. The
business managers preparing, printing and selling the newspapers all alone had to employ others in their business
as a result of the developing technology and increasing demand and became employers. In this way, journalism
turned into a strong and important sector and the journalists remained unprotected against their bosses. Journalism
started to be accepted as a profession after the World War I. The need for arranging the business relations in legal

ways by the journalists occurred.

The qualifications and social function of the profession of journalism peculiar to itself, the strong role of the press
in forming the public opinion in democratic societies and the journalists to be able to carry out their tasks and
responsibilities away from all kinds of pressures within the frame of the requirements of the press freedom require

the journalists to be protected and their business relations to be arranged specially.

The legal relation occurring with the press labor agreement between a single journalist and the employer forms the
subject of the individual labor law. The issues such as the establishment of the press labor law, performance of the
rights and debts stemming from this agreement, arrangement of the working conditions during the continuation
of the labor law, working and resting periods, labor health and security, finalization of the press labor law and the
results of the finalization take place in the subject of the Press Labor Law.

The individual business relations in terms of the press workers have been arranged with the Law on the Arrangement
of the Relations between Those Working in the Profession of Press and the Employers no. 5953.

The main purpose of the Press Labor Law is to protect the business relations of the journalists. In the article no.
1 of the law, the definition of the journalist is given as “Those within the scope of this law and working in the

thought and art works for a fee are called journalist”.

1. The Concept of Journalist (Employee) within the Scope of the Press Labor Law

The main concept of the press labor law is the journalist. The arrangement area of the press labor law is the
protection of the business relations between the journalists and their employers. Therefore, it is important to
make the definition of the concept of journalist and determine its scope. However; it is very hard to define the
journalist on which there is an agreement. There is no requirement for the people accepted as journalist to have a
certain education while determining the profession of journalism. A legist, engineer and doctor could also become

a journalist. This situation makes it harder to define the profession.

The concept of journalist has been defined in different ways in the doctrine and various resources. Some examples
that could be given regarding the definition of journalist to be able to reveal the different approaches for the

concept of journalist are as follows:

Journalist is the person working in the thought and art works for a fee according to the press labor agreement

and for the purpose of attaining the main income resource in one or more workplaces and within the scope of
the Press Labor Law (Sakar, 2002: 61)
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Journalism is the work conducted for a fee in the written, auditory-visual printing equipment for the purpose
of collecting, giving and interpreting the current phenomena and news regularly in the event that it is the actual
business of the related person or not (Gokeek Karaca, 2010: 57)

Journalist is the person who makes news by collecting the information s/he sees as the most important for the

mass s/he would like to reach and who prompts the people to thinking by having information (Tokgoz, 2003: 10).

Journalist thought worker is the person who conducts activities whose thought element is superior in the periodicals
only and continuously (Ozek, 1962: 787).

International Labor Organization (ILO) has expressed the journalist as the person collecting, giving and interpreting
the current phenomena and the news in the newspapers and periodicals or in radio and television in the international
standard classification of the professions (Sakar, 2002: 61).

The press dictionary has defined the concept of journalist as follows: 1- The person who publishes newspapers.
2- The person whose job is to write newspaper, collect and give news or working in the editorial department of

the newspaper. 3- The person who sells newspaper.

The definition that should be taken as the basis in terms of the Press Labor Law implementation is the one given
by the Press Labor Law. The article no. 1 of the Press Labor Law is “The provisions of this Law are applied to those
working in all kinds of thought and art works in the news and photography agencies in the newspapers and periodicals
published in Turkey and those remaining out of the scope of the definition of ‘worker’ in the Labor Law and their
employers. Those working for a fee in the thought and art works within the scope of this Law are called journalist.”

The issues to be examined below should be existent together for a person to be able to be counted as journalist in
terms of the Press Labor Law and for the provisions of this Law to be able to be applied about him/her.

However; it should be primarily stated that as per the Regulation of Press Cards entering into force after publication
in the Official Gazette dd. 09.08.1998 and no. 3428, press cards which will provide facilities in the performance
of the profession are given to the members of the domestic and foreign media organs who have chosen journalism
as a profession and to the members of the State Information services. Entering the meeting places freely, priority in
the post works and discount are some of these facilities. Also; press card could also be given to those not counted
as journalist within the meaning of Press Law. Having a press card does not show that that person is a journalist

within the meaning of Press Labor Law. Press card only gives some facilities to the journalist.

Freeness system has been accepted in terms of gaining the qualification of journalism in Press Labor Law. There is
no condition or obligation to register somewhere necessary to be carried out to gain the qualification of journalism.

For this reason, the person gains the qualification of journalism with the association of the elements specified below.

2. Working in the Workplaces within the Scope of the Press Labor Law

Press Labor Law has counted the workplaces in a limited way to be able to gain the journalist qualification within
the scope of this law. In this respect; the people working in the newspaper, periodicals or news and photography

agencies are accepted as journalist in the event that other conditions are also realized.
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Newspaper is called as the work published daily or in very short intervals, transmitting daily news and printed
relatively in larger dimension. Periodicals are the printed works published relatively in longer and certain intervals,
containing political, cultural, scientific and social news or studies and consisting o more pages when compared to
newspaper. However; the newspaper and periodical taking place in the article no. 1 of the Press Labor Law have
been used in a way that they mean not an object, but a business. In other words, the business printing and selling
the newspaper or periodical is called newspaper or periodical. As a result, the people working in a newspaper
published by a market chain for consumers will not take place within the scope of the Press Labor Law.

News and photography agencies are the businesses providing the printing tools such as news, articles, interviews
and photographs to the news agencies, newspapers and other periodicals. Those working in thought and art work
in these businesses are also counted as journalist within the scope of this law. In the implementation, news and
photography agencies work under single roof and generally under the name of news agency.

The preliminary condition of being a journalist is to work in a newspaper, periodical or news and photography
agency published in Turkey. Therefore; the provisions of the Press Labor Law are not applied for a Turk working
as the Turkey representative of a newspaper published abroad. On the other hand; the condition of being a Turkish
citizen is not sought for the provisions of the Press Labor Law to be able to be applied for the journalist working
in a periodical published in Turkey. What should be understood from the expression of publication in Turkey has
not been clearly specified in the Law. It is necessary to understand the expression of publication in the provision
as the publication and occurrence in Turkey. According to Supreme Court, “Although it is necessary to press, in
other words, print and duplicate the newspaper; due to the development of the technology and communication
today, the printing and distribution of the newspaper as an object is not an obligation. It is also possible to publish
the newspaper in electronic environment as open to the public and to present it to the benefit of the readers”
(Sugle, 2006: 42-43). News agencies do not make a publication like a newspaper and magazine. For this reason;
the activities of a news agency whose headquarters is in abroad conducted in Turkey; for instance, having a bureau
in Turkey, are not sufficient for the performance of the provisions of Press Labor Law for those working in this
bureau. The agency headquarters should also be in Turkey. Otherwise, inequality will occur in terms of the Law
to be applied between the worker of a newspaper in Turkey published in abroad and the worker of a news agency
whose headquarters is in abroad (Siimer, 2016: 31).

It is not necessary to limit the working of the journalist to a newspaper or periodical. The provisions of the Press
Labor Law are also applied for the person working in more than one newspaper or periodical. Whether the legal
status of the owner of the newspaper and periodical is natural or legal entity is also not important. It is sufficient
if it is not public legal entity.

The article no. 2 of the Law no. 5953 has brought exceptions to the scope of the law. The state, province,
municipalities and public economic state organizations with public legal entity and the officers and employees in
the companies more than half of whose capital of facilities belongs to these organizations is not within the scope
of this law. The expression of “employees” in the article refers to the workers. These people are not counted as
journalist within the scope of this law although they carry out the profession of journalism.

The provisions of the Press Labor Law are applied also for those working in the units of the private radio and
televisions related to news except for the newspapers, periodicals and news agencies. In the article no. 133 of
the Constitution, an amendment has been made in the Law dd. 8.7.1993 and no. 3913 and the government
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monopoly in the radio and television broadcasting has been removed. It has been specified in the Law on the
Establishment and Publications of the Radio and Televisions dd. 20.04.1994 and no. 3984 entering into force
upon this that those working in the units of the radio and television institutions related to news are subjected to
the Press Labor Law no. 5953.

The provisions of the Press Labor Law no. 4857 are applied for those working in the units of the private radio
and televisions out of the units related to news such as accounting, advertisement etc. It is necessary for the work
of the people working in the units related to news to be a work of thought and art for the provisions of the Press
Labor Law to be able to be applied for them. The person working as a cleaner or driver in the unit related to
news is not accepted as journalist.

According to Supreme Court ( YOHD., 31.03.2009, 30660/8953); “The condition of performing the work of
thought and art is not existent for those working in the units of the private radio and televisions related to news.
However; the concept of working in the unit related to news should be evaluated as direct contribution to the
occurrence of the news. In this respect; the workers such as news manager, reporter, photo reporter, speaker and
news cameraman should be assessed as journalist. In addition; the uplink officer, driver and other technical and
administrative personnel are not included in the scope of journalist due to the fact that they do not have any

direct contribution to the occurrence of the news.”

The provisions of the Turkish Code of Obligations are applied for the free journalists working not with a labor
agreement, but with a work or publication agreement in any newspaper, periodical, news agent or private radio

and television published or broadcasted in Turkey (Sakar: 2002: 47).

In the article no. 49 of the Law of Turkish Radio and Television no. 2954 arranging the Turkish Radio and Television
Institution established as the public legal entity by the state, it has been decided that the services of Turkish Radio
and Television Institution will be handled by the officers, contract employee and temporary personnel. Therefore;
the provisions of the Press Labor Law are not applied for the workers of Turkish Radio and Television Institution.
Likewise; those performing the profession of journalism within the body of the General Directorate of Press
Information are also not within the scope of the Press Labor Law. ( Gokeek Karaca, 2010: 73).

3. Working in a Thought and Art Work

According to the Press Labor Law, it is not sufficient for a person to work in a newspaper, periodical or news
agency to be able to be qualified as journalist. Also; it is necessary to be a person working in these workplaces
in thought and art works. This element has a significant role to be able to determine which people working in a

newspaper, periodical publication or news agency are journalists.

The answer of many questions are sought to be able to determine the concept of journalist. One of them is whether
the work of thought and art is a whole.

According to Tuncay, “... the people directly related to the profession of journalism and working in a thought business
are journalists according to the Press Labor Law. It is also accepted that this worker contains an art peculiar to the
profession of journalism. The work of thought and art (journalism) is a special kind of the thought craftsmanship.
Every journalist is counted as thought worker, but every thought worker is not journalist” (1989: 31-32).
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According to Gokgek Karaca, “not all the intellectually conducted works, but only the thought and art works
peculiar to the profession of journalism being a special kind of these works are included in the Press Labor Law. The
thought works out of the thought and art work should be assessed within the scope of the Labor Law no. 4857.
What is aimed for working in thought and art work is the performance of the profession of journalism” ( 2010:75).

Another issue discussed in this issue is whether the content of the conducted work is important or not in terms
of the people working in the thought and art work in a newspaper. In other words; could the people writing
historical articles, preparing puzzles, writing chess articles and preparing comic strips in a newspaper be accepted
as journalists? There is no clarification in this issue in the Press Labor Law.

It is stated by Sugle that in the determination of whether a person is subjected to the Press Labor Law, it is
necessary for the content of the work seen by this person to be important and also it is necessary to benefit from
the concepts of information and currency in this issue ( 2006: 76).

According to Stimer, “It is necessary to accept the concept of thought and art work taking place in the provision
as an expression necessary for separating the work conducted by the journalists from the people making only the
thought or only art work in the newspaper and as an expression telling the profession of journalism when assessed
in a wholistic way. Otherwise, it is not possible to expect the journalist to conduct both the thought and art work
together. There is no doubt that in a newspaper, the works performed by the person in the accounting or the work
performed by a doctor answering the questions in the health corner, the work performed by a lawyer writing the
current legal issues in the law corner are thought works; the work performed by the person publishing his/her
poems in the poem corner is an art work. While determining the scope of the profession of journalism; as in the
French law, the scales such as giving news and information and the currency could be benefitted. In the Turkish
law; solutions should be sought by taking the requirements of the profession of journalism into consideration in
each concrete conflict until an open legal definition is given ( 2016:49).

According to the Supreme Court (YOHD., 22.01.2006, 134/122); “The scale of working in a thought and
art work expresses working in the areas regarding and directly related to the performance of the profession of
journalism.” Supreme Court has counted the following people as journalist according to the Press Labor Law in
various resolutions: “Program producer and presenter or editor in a private television, broadcast streaming planner
in a private television channel, news editor of the news agency, news agency editor, news agency reporter, chief

editor of the newspaper, producer, newspaper proofreader, sport page secretary, night editor and page designer etc.”

4. Work to be Based on the Press Labor Agreement

The resource of the legal relation between the journalist and employer is the press labor agreement. With this
agreement, the journalist undergoes the debt of transaction and the employer undergoes the debt of payment. The
Press Labor Law has used the expression “Those within the scope of this law and working in the thought and art
works for a fee are called journalist” while defining the concept of journalist. If the performed work is not for a
fee, the press labor agreement and depending on this, the concept of journalist are not existent (Ozek, 1962: 803).

The agreement made with the journalist to be a press labor agreement is obligatory to be able to attain the
qualification of the journalist. However; there is no obligation as to whether this agreement is full-time. The press
labor agreement to be reached with the journalist could be full-time, part-time or fixed term-indefinite term.
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The requirement of a press labor agreement to be able to be counted as journalist causes to the result of the fact
that the people working as free journalist are not counted as journalist against the provisions of the Press Labor
Law. Free journalists are those attaining their income by selling the news, images, photos and letters they have
provided with their own effort and professional skills to various newspaper and news agencies in return for a certain
cost (Sakar, 2002: 52). In this situation, the agreement between them is generally a broadcasting agreement and
the provisions of Turkish Code of Obligations are applied for this agreement.

Is it necessary to choose the journalism as a profession and should it be the main source of income to be able to
ry ) p
gain the qualification of journalist? It is asserted in the doctrine that the profession of journalism should be the

main income source of the person to be able to gain the qualification of journalism (Tuncay, 1989: 37).

According to another point of view; it is not necessary to choose the journalism as the main source of income to
be able to attain the qualification of journalist. There is no need for a person working in a job convenient for the
definition of the journalist to get mostly by journalism. For this reason; working in another job and getting mostly
by this job out of press with a part-time labor agreement in a workplace within the scope of the Press Labor Law
does not terminate the qualification journalism. A person working with a real press labor agreement performs the
work s/he undertakes in return for a fee. The scale that this fee is the main income source of the journalist does
not take place in the Press Labor Law. However; working in another job for the journalist is also prohibited in
the Press Labor Law. The journalist to undergo the debt of transaction with a press labor agreement also shows
that s/he has chosen this work as a profession (Siimer, 2016: 46).

5. Staying out of the Definition of “Employee” in the Labor Law

Another condition necessary for a person to be counted as journalist by the Press Labor Law and for the provisions
of the Press Labor Law to be able to be applied for him/her is to stay out of the definition of the employee in the
Labor Law. The purpose of bringing this arrangement was the Labor Law no. 3008 which was in force in the period
in which Press Labor Law entered into force; because; while the mentioned law takes those working physically or
whose physical working is superior to thought working within its scope, it excluded the thought workers. Under
these circumstances, it brought a danger as the fact that those working physically by working in the newspaper
or those whose physical working is superior to their thought working were not counted as journalist. The Labor
Law no. 4857 in force today has not made any differentiation between physical and thought working and it has
decided that the provisions of the Labor Law will be applied for all kinds of works.

There is no provision in the Labor Law no. 4857 regarding the fact that the people working in newspaper,
periodical, news agency and private radio and televisions have been kept out of the scope. However; Press Labor
Law is an arrangement peculiar to those working as journalist in the newspaper, periodicals and news agencies.
Therefore; although there is no provision in the Labor Law regarding the fact that these people have been kept
out of the scope, Press Labor Law being an arrangement peculiar to them will be applied for the specified people
(Gokeek Karaca, 2010: 57).

The provisions of the Labor Law no. 4857 are applied for the people staying out of the thought and art works
in a newspaper, periodical or news agency or working in the jobs out of the works related to the news in private
radio and televisions and not being within the scope of the Press Labor Law for this reason.
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In this situation; the provisions of the Press Labor Law are applied for the writer and reporter of a newspaper, the
provisions of the Labor Law no. 4857 are applied for the printing workers of the same newspaper, archive officer,
security personnel and technical personnel.

6. Journalist Qualification of People with Some Titles

Discussions regarding whether the provisions of Press Labor Law are applied or not for some newspaper workers
are given in this part.

Executive editor is the person supervising the redaction activities regarding the broadcasting. Therefore, executive
editors are at the position of the most authorized person in a media institution (Yilmaz, 2009:102). The concept
of executive editor has not been defined in the Press Labor Law as in chief editor. This title occurs as per the
conditions of the concrete phenomenon and the agreement or with the instruction of the newspaper owner (Igel/
Unver, 2009: 175).

The work performed by the executive editor is convenient for the definition of thought and art work foreseen by
the Press Labor Law by its qualification and the provisions of the Press Labor Law are applied for the executive
editors (Sakar, 2002: 62; Tuncay, 1989: 33; Siimer, 2016: 48).

Chief editor and reductor are the people performing the reduction processes of a printed work; in other words,
collecting, examining, arranging and shaping the thought material and making it ready for publication by conducting
amendments when necessary. Chief editor takes place in the administrative stuff as a position and its position is
generally under the executive editor ( Yilmaz, 2009: 103).

The concept of chief editor is not defined in the Press Labor Law. This title has occurred completely as a result
of the own requirement of the press. It has occurred as a result of the own requirement of the chief editor. It is
not necessary for the chief editor to write himself/herself directly in the newspaper. The activities of a chief editor
not writing any letter in the newspaper also have a thought qualification. For this reason, they are accepted as
journalist in terms of the Press Labor Law.

Supreme Court also considers that the chief editors are within the scope of Press Labor Law: “There is no doubt
that the chief editors also perform thought works and therefore, they are within the scope of the law. For this, it is
sufficient that those performing such kinds of works not have any business with the institutions and organizations
specified in the article no. 2.” (YOHD. 3.2.1987, 10722/952).

It is also a contradictive issue whether the newspaper administrative managers have the qualification of journalist
or not. The expression of thought and art works have not been included in the provision in the article no. 1 of
the Press Labor Law before the amendment in the law no. 212 and those working in these professions have been
counted as examples. Newspaper administrative managers also took place among these examples. However; the
Law no. 212 terminated the examples and added the expression “those working in thought and art works” and
the journalism qualification of the newspaper administrative managers became contradictive.

A viewpoint in the doctrine is within the direction that the newspaper administrative managers should be counted
as journalists despite the amendment in the Law no. 212 (Ozek, 1962: 804). According to another viewpoint,
the administrative management does not have anything to do with the thought and art work and it is necessary
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not to count the newspaper administrative managers as journalist because of having only thought work (Sakar,
2002: 65; Goktas/Cil, 2003: 7).

The discussed issue has been the subject of the Supreme Court resolutions, but no consensus has been reached
in the resolutions. In a resolution, Supreme Court requested an expert to examine whether the work performed
as administrative manager is a job within the borders of journalism foreseen with Law no. 212 in a different way

(YAHD. 24.06.1963, 7642/6542). In another resolution, it has been specified by the Supreme Court that the

administrative managers should be counted as journalists.

According to the adopted viewpoint, there is no doubt that the work performed by the newspaper administrative
manager is a thought work with its qualification. However; the work should also be related to the profession of
journalism for the provisions of the Press Labor Law to be able to be applied for a thought work. But; dealing
with the administrative works of a newspaper business is not a direct journalism activity. For this reason; the
provisions of the Labor Law no. 4857 should be applied for the newspaper administrative manager having no
relation with the publication and content of the newspaper and performing tasks in the administration of the areas
such as personnel and accounting. However; the people especially in the administrative stuff could be counted as
journalists in the event that they also carry out the journalism works such as writing articles and news, selecting
articles and determining the publishing lines (Stimer, 2016: 50).

Conclusion

It is possible to collect the reasons of the private protection of the journalists in their business relations with their
employers under three headlines: the profession of journalism to have a different working method, the place and
importance of the profession of journalism in the society and the protection of press freedom. With this purpose,
the Law on the Arrangement of the Relations between Those Working in the Profession of Press and the Employers
no. 5953 entered into force in 1952.

The main subject of the Press Labor Law is the journalist. There are various definitions of the journalist in the
doctrine. The definition taken as the basis in terms of the implementation of the Press Labor Law is the one
given by the Press Labor Law. It has been defined in the following way in the article no. 1 of the Press Labor
Law: “The provisions of this law are applied to those working in all kinds of thought and art works in the news
and photography agencies in the newspapers and periodicals published in Turkey and those remaining out of the
scope of the definition of ‘worker’ in the Labor Law and their employers. Those working for a fee in the thought
and art works within the scope of this Law are called journalist.” With this provision, both the definition of the
journalist has been given and also the scope of the Press Labor Law has been determined.

The issues examined in this study should be existent together for a person to be able to be counted as journalist in
terms of the Press Labor Law and for the provisions of this Law to be able to be applied about him/her. It is the
first condition that the workplace of the journalist is among the workplaces determined in the Law. It is necessary
for the journalist to perform his/her debt of transaction in the workplaces within the scope of the Press Labor
Law. S/he should also work in the newspapers, periodicals or news agencies published in Turkey. The workplaces
have been in limited number in the Law. Those working in the news units of the newspapers, periodicals, news
and photography agencies and private radio and televisions have been counted as journalists.
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According to the Press Labor Law, it is not sufficient for a person to work in a newspaper, periodical or news
agency to be able to be qualified as journalist. Also; it is necessary to be a person working in these workplaces in
thought and art works. Press Labor Law has not explained the thought and art work. Whether the performed work
is a thought and art work or not will be assessed in every concrete phenomenon. Another element for a person
to be able to be counted as journalist is the attribution of the work to a press labor agreement. It is necessary
to make a press labor agreement between the journalist and the employer. The main element of the press labor
agreement is the fee. It is obligatory that the work be performed for a fee. Another condition for the provisions
of the Press Labor Law to be able to be applied for a person is to stay out of the definition of “employee” in the
Labor Law. Those out of the thought and art works in a newspaper, periodical and news agency or those working
in the jobs out of the ones related to news in the private radio and televisions will not be taken to the scope of the
Press Labor Law. It is necessary for a person be able to be counted as journalist and to be able to be taken to the
scope of the Press Labor Law that all the requested conditions be existent together. It is also obligatory that the
performance of the assessment be done upon the resolutions reached by the Supreme Court in the controversies
regarding the elements.
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